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ABBREVIATIONS 

In this Counter Memorial and its Appendices the 

following abbreviations are used :-

Arg. Memo 

AM or ) 
Argentine ) 
Memorandum) 

CM/l 

CM/2 

CM/3 

Transcript 

- Argentine Memorial 

Argentine Memorandum on Land Use, 
- Settlement and Circulation of 

Local Trade of January 1966. 

-Chilean Memorial, Volume lo 

- Chilean Memoria1 9 Volume 20 

- Chilean Memorial» Volume 3. 

- Revised Transcript of Oral 
Hearings of the Court in 
December 19650 



CHAPTER 1 

INTRODUCTION 

l~ This Counter Memorial is filed on behalf of the 

Argentine Republic in accordance with Order No o 7 of 

the Court of Arbitration dated the 6th Januqty 1966» 

whereby the date for the filing of the Counter Memorials 

on behalf of both parties was fixed as the 2nd May 1966~ 

which date was postponed to the 20th June 1966 'by 

Order No o 9 of the Courto 

2 q This Counter Memorial will confine its attention 

to considering and meeting the arguments raised in the 

Chilean Memorial and by the Counsel for Chile at the 

oral hearings in December 19650 It is not proposed 

in this Counter Memorial to repeat the arguments 

a1ready put forward on beha1f of the Argentine Repub1ic, 

except where necessary to point the differences 

between the arguments advanced on behalf of each Partyo 

With the intention of restrictihg this Counter 

Memorial ·to those matters which are strictly necessary 

for the determination of the issues between the 

Parties~ it is not .proposed to point out exactly in 

what respects the contents of the Memoria1s of the 

Parties differ 9 nor in what respects they are in 

agreement .. 



It will clearly be necessary to discuss certain 

important issues which arise between the Parties v and 

certain matters of importance in these proceedings upon 

which the Parties are agreedo However v the Argentine 

Republic wishes to state at this stage in the Counter 

Memorial that~ insofar as any matters raised on 

behalf of Chile are not considered in this Counter 

Memorial and cannot be -said to have been dealt with 

in either the Memorial of the Argentine Republic or at 

any other stage of the present proceedings 9 such 

matters cannot be accepted as being admitted either in 

part or in whole by the Argentine Republic o 

The present proceedings have already collected a 

very large amount of detail in regard to many aspects 

of the case 9 and the Argentine Republic feels that it 

would unnecessarily burden the Court if each issue of 

fact? however insignificant it may appear~ had to be 

dealt with in detail and either admitted 9 discussed or 

deniedo Accordingly this Counter Memorial joins issue 

upon all the main issues between the Parties in these 

proceedings 9 but where there is inconsistency on 

matters of detailed fact the Argentine Republic must 

reserve its position in regard to any such questions 

which are not dealt with either in this Counter Memorial 

or in its Memorialo 



3. The Argentine Republic must completely reserve its 

position as regards the interpretation placed by the 

Chilean Government in its Memorial upon the provisions 

of the Treaties~ Protocols~ Agreements, and all other 

international instruments which govern the whole extent 

of the Argentine=Chilean boundary. In particular, the 

Argentine Republic makes the following specific 

reservations and comments~-

(i) The strongest objection is taken to the following 
st~tement in the Chilean Memorial (CM/l p.18), which 
statement is categorically rejected: that prior to the 
1881 Treaty = 

"the land and marine areas affected by their dis­
agreement, and over which Chile believes she had 
good right and title were Patagonia, the Magellan 
Straits, the great Island of Tierra del Fuego and 
neighbouring islands". 

Patagonia and parts of th~ 'other places mentioned have 
always been part of Argentine territory and Chile has 
never had any rights over themo In this connection it 
is to be remembered that the first Chilean Constitution 
of 1822 had already declared that the boundary Df the 
Republic of Chile was the Cordillera de los Andes. 

(ii) The 1881 Treaty was reached by agreement between 
the Parties, but this does not mean that the principle of 
" uti possidetis" was completely deprived of all influence. 

(iii) The strongest objection is taken to the unilateral 
interpretation put by Chile upon Article 111 of the 1881 
T r ea t y w he n it s t a t e s (CM/ 1 p o 18) t h a t : . 

"Chilean sovereignty over the Mragellan Strai t s and the 
territories and islands south of the Straits was con­
firmed, subject to some exceptions in favour of 
Argentina. The latter received, under Article 3~ nearly 
half of the Great Island of Tierra del Fuego and sorne 
adjacent islands which were specifically mentioned". 

(iv) Argentina ceded to Chile part of the Magellan 
Straits to avoid grave conflicts; "Chilean sovereignty" 
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in these Straits is limited by Article V of the 1881 
Treaty which states~ 

"The Straits of Magellan is neutralised for perpetuity, 
and its free navigation i5 secured to the flags oE a11' 
nations. With the view of securing said liberty and 
neutrality no fortifications nor military defences which 
may thwart that purpose shall be erected on the cnast." 

'IIfuis limitation took primarily into account the naval and 
navigational interests of Argentina in the southern seas. 

(v) The 1881 Treaty makesno reference wha1ever to "the 
territories and islands SQuth of the LMagella.n1 Straits". 
Argentina interprets Article 111 of the 1881 Treaty in a sense 
which dliffers widely from the Chilean interpretation; namely, 
that there are islands which are not specifically mentioned 
but which nevertheless are part Df Argentine territory. 

(vi) lhe implication in the Chilean Memorial that "Chile 
was led ito the acceptance of the 1881 Treat~7 mainly by reason 
of her continuous engagement in war on her northern borders" 
(cM/l p.l8) is rejected. The 1881 Treaty was freely concluded 
between the Parties. and no advantage was taken by Argentina 
of the war between Chile and her northern neighbours, a war 
which resulted~ in the event s in enlargement of Chilean 
terri tory. -

(vii) Objection is taken to Chilevs general attitude to­
wards the l881"Treatyo When reference is made to territory 
which by ~hat Treaty is recognised as Argentine, the Chilean 
Memorial (cM/l pol8) uses the expressions "gained by Argentina" 
and "and the latter received under Article 3"; but when it 
refers to territory recognised as Chilean by the same Treaty, 
.i t ;use s the word n confirmed 11 o In tru th i t wa s Argen tina which, 
faithful t6 its traditional policy of pacific settlement of 
disputes, ceded territory to avoid grave conflicts. 

4. There were annexed to the Memorandum of the Argentine 

Republic on Land Use, Settlement and Circulation of 

Local Trade filed with the Court in January 1966 a number 

of documents. Those documents~ marked Annex A to 

Annex~; are now formally incorporated as Annexes 

to this Counter Memorial~ but it is not 
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considered necessary to reproduce such documents solely 

for the purpose of annexationo There are also annexed to 

this Counter Memorial certain other documents and 

maps to which reference is made in the text and of 

which an index is to be found at the end of this 

Counter Memorialo 

5. The Court will have noticed that there are some 

discrepancies in the names used by each Party with regard 

to certain geographical features relevant to this case. 

In this Counter Memorial the same terms will be used 

in relation to geographical features as were used in 

the Memorial of the Argentine Republico In any case 

where geographical names used by the Argentine Republic 

differ from those used by Chile~ the Argentine Republic 

·does not admit the validity of such names put forward 

on behalf of Chile o 

60 The Court will have learned from the Memorials 

filed in the present proceedings and from the Oral 

Hearings in December 1965 that there are a number of 

statements of fact and arguments on which there is 

apparently agreement between the Partieso While it 

is not necessary to catalogue all such stat~ments 

and arguments u it is important to draw attention to 



sorne which relate directly to the Question to be 

answered by the Courto Among those which are 

accepted by both Parties are the following ~= 

(i) The Court is not asked to report upon the 

proper interpretation and fulfilment of the 

1902 Award in any respect other than the 

course of the boundary line which has 

rernained unsettled between Boundary Posts 

16 and 170 

(ii) The Court has no competence to recommend the 

re-location of either Boundary Post 16 or 

Boundary Post 170 

(iii) The validity of the 1902 Award is not in 

issue; accordingly it is not open to the 

Court to disregard any part of the 1902 Award 

dealing with any part of the boundary line 

in the Sector o 

(iv) The relevant Articles of the 1902 Award are 

Articles 111 and V and by virtue of the 

latter the Report of the 1902 Tribunal 

and the Maps annexed to the Award were 

made integral parts of that Awardo 

(v) The River Encuentro flows ioto the River 

Carrenleufu opposite Boundary Post 160 

(vi) The boundary lioe south of Boundary Post 16 
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runs Up the River Encuentro as far as the 

confluence with it of the River Falso 

Engano .. 

(vii) The question which arises in connection 

with the River Encuentro is one of 

identification o 

(viii) The II pea k cal1ed Virgen" (1902 Award) ~ 

"Cerro Virgen" (1902 Report) and "Cod q lo 

Virgen" (Award Map) refer to the same geo­

graphical feature 9 namely~ that shown as Co. 

de la Virgen on the 1965 Chilean 1:100.000 

Map (CH 27 9 28~ 29) o 

(ix) The Parties are also agreed upon the 

identification of the southernmost stretch 

(approximately nine ki1ometres) of "the 

local waterparting tt (1902 Report) to 

Boundary Post 17& 

7. Sorne matters which must be of significance in 

consideration of the· present case are either insuffi­

ently dealt with or not dealt with at al1 in the 

Chilean Memorialo While these matters are cQnsidered 

in more· detail in the succe,eding parts of this Counter 

Memorial, it may be usefu1 at this stage to draw 

attention to certain factors which playlittle or no 



part in the arguments made on behalf of Chi1e:~ 

(i) The lack of any adequate explanation why 

the Court shou1d accede to Chi1eYs invita­

tion to discard or ignore the actual text 

of the Award and of the Report~ and the 

corresponding line drawn upon the Award 

Map and approved by the Arbitrator; or why 

the Court, in seeking the proper interpreta­

tion and fulfilment of a binding and valid 

Award, should now regard itself as being 

concerned with "the construction of a 1ine 

rather than with the identification of 

po in t s ti o ( CM/l po 11 7) o 

(ii) An adequate appreciation and cartographic 

interpretation of the 1902 Award Map "upon 

which the boundary which We have decided 

upon has been de1ineatedoQo" (Award, 

Article V) o 

(iii) The choice by Chile of 1952 as the critical 

date (CM/1 ppo 15» 478), notwithstanding the 

fact that before the Report of the Chilean 

Bicameral Commission in 1956 the proposed 

boundary line which is nqw put forward on 

behalí of Chile had nev~r appeared in any 

official or unofficia1 document or map, 



either published by the Chilean Government 

or otherwise, or been proposed at any 

stage oi the proceedings oi the Argentina­

Chile Mixed Boundaries Commission relating 

to the Sector now under consideration. 



CHAPTER 2 

GEOGRAPHY AND CARTOGRAPHY 

8. In this chapter the errors of a geographical and 

cartographical nature in the Chilean Memorial and on 

the maps annexed thereto will be examinedo 

1902 Award Map and its sources 

9. The first error of consequence is the failure of 

Chile to appreciate the role played by maps in the 

formulation of the 1902 Award. It seems clear, from all 

the evidence avai1ab1e, inc1uding ChileYs own evidence, 

that the boundary in the present disputed area was first 

formu1ated on the Argentine field maps which 1ater 

formed the basis of Sheets 2 and 3 (maps A3 and A4), 

which themselves in turn came to form part of the 1902 

Award Map. Those words descriptive of geographical 

features in the document submitted by Chile as ItIhe 

Holdich draft definition of the boundary" (CM/2, 

p.114),in the Report and in the Award are clearly 

taken from those: field maps (cofo CM/l po39)o At the 

time of the 1902 Award the words "peak called Virgen" and 

"Cerro Virgen" in the Report and the Award can only 

be understood by reference to the Award Mapa Indeed 

those words could not have been used in those 

100 



documents but for the priOT existence of those field mapso 

An understanding of the 1902 Award Map and its 

antecedents is therefore an essential prelude to any 

interpretation of the words of the 1902 Award and 

Report. Ihe Chilean Memorial makes no attempt to 

assess the overall quality of the Award Map; it deals 

only .with wh~t it takes to be the mistake which the 

Award N~p contains; for the rest Chile is content 

to dismiss the.Map ~s "inadequate and erroneous 

cé;lrtography" (cM/l p.6) and 1fheavily marred by 

e¡:-ror" f (cIvi/l p. 80) . 

10. An appreciation of the origins and quality of 

the 1902 Award ~ap is cbntained in Appendix A 

to this Counter .Memorial. Ihe main conclusions of 

that appreciation are as follows := 

(i) The 1902 AwardMap, as acknowledged by 

poth Parties, (Arg. Memo p. 27 and CMIl p.8) 

is derived from Sheets 2 and 3 formin;g~pal't 

of Map XVIII of the Argentine Short Rep1y, 

1902. 

(1i) Sheets 2 and 3 were compiled in 1902 from a 

series of field maps made between 1898 and 

1901 by Juan Bach, Gunardo Lange and Juan 

Waa9..:, 

11. 



(iii) These field maps; referred to by Colonel 

Sir Thomas Holdich as ugood, honest work 1f 

(CM/2 p.69) are indeed accurate for their 

day and age within the limitations imposed 

by the methods employed to make them, their 

scale and the nature of the terrain they 

represento It is possible to identify on 

the ground today almost all the geographical 

features marked upon themo 

(iv) The nature of the two mistakes on one of them, 

Lan9..§ 1902, (AIQ), can be defined and, as set out 

in Appendix A, a reasonable explanation 

given for them. 

(v) The quality of the maps, and so of the Award 

Map itself, is such that it would not be 

difficult for one, skilled in the use of maps 

in the field~ to trace along the ground the 

course of the red line marked on the Award 

Map; he wou1d need only to avoid being 

distracted by the fact that along one 

relatively short part of the line there was 

no river as the map depicted. 

Role of the Argentine Field Maps in the 1902 Arbitration 

11. It appears probable that Colonel Sir Thomas 

Holdich had his first sight of Argentine field maps in 

January 1902 before he left for South America. In 

l2. 



a let ter (Annex 26 po 1 ) da ted the 9th J a nua ry 1902 

to Mr. Francis Vi11iers, an official of the British 

Foreign Úffice, he states: "1 have seen the Argentine 

Expert (Dro Moreno) who has promised me the maps 

and data which he had reserved for his final reply 

to the Chile statementUe The sameday, the 9th 

January 1902, again writing to Mr. Villiers and 

referring to Dr. Moreno, Holdich states: "1 have 

received all his latest mapsllo (Annex 26 Po 4 )0 

120 The importance placed upon maps by the 1902 

Tribunal is apparent from the fact that they 

requested both Parties to furnish them with !lany 

fresh evidence of a topographical nature such as 

a new survey of any part of the disputed territory" 

(Letter dated the 21st May 1901, N~jor E Q Hills, 

Secretary of the Tribunal~ to the Argentine 

Legation, London,) (Annex 26. po 6 ), even after the 

submission by the two Parties of their answers 

to their opponents' statementso 

1t is apparent from Colonel Sir Thomas Holdich's 

Narrative Report (CIV1/2 Annex 18) that he made use of 

Argentine field maps while, as Chief of the 

Technical lVdssion he was travelling in the .vicinity of the 
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frontier areas with which he was concernedo He 

states that his geographical examination was only 

ltrendered possible by the existence of maps of the 

country to be dealt with U , and goes on to 

describe the nature of the maps and surveys from 

which it is clear he is referring to Argentine field 

maps, which he states were fairly complete in contrast 

to information from Chilean Surveyors who "had 

pra c ti ca 11 y no topo gra phy to produ c e 11 (CM/2 PPo66= 69 ) o 

130 In his description of his journey south from 

the Colony of 16th October he states; "We did, in fact, 

actually compare all the geographical features of 

importance with their representation on the 

Argentine mapping U
, later when he wa s at Vargas V, 

settlement in the valley of the Carrenleufu he 

records a reference to the "accurate topography 

evidenced in the Argentine map"o 
I 

Before he arrived back in England on Saturday the 

26th July 1902, it is apparent that Holdich had 

already prepared a description of a suggested 

boundary line, for on Monday the 28th July he 

wrote to the Permanent Under Secretary of State 
~ 

for Foreign Affairs that he had "aiready submitted 

140 



the MeSo of the 'Narrative Report', the technical 

'Geographical Report' and a suggested line of 

boundary which 1 consider might be advantageously 

adopted, together with the original maps" to 

General Sir John Ardagh one of the three members 

of the Tribunal (Annex 26 9 p 8 ) o 

14~ The Argentine field maps were thus most 

probably the sources for what eventually became 

the boundary of the 1902 Tribunal, as Holdich 

envisaged they should be when he suggested in his 

Narrative Report that if both Parties were 

satisfied with the accuracy of the maps it "would 

at once be open for the Tribunal to dis~uss or 

decide upon a ,boundary of compromise on the ma~ 

ha s i s .. (CM/ 2 p o 67 ) o 

15. Thus as Chile states, "It would appear, 

indeed, that Sir Thomas had se en at least sorne 

of the new maps even before he produced the 

draft definition of the boundary" (CM/l po39)o 

It appears to Argentina that he had not only 

seen them but that they were among the maps he 

used in the fieldo As Chile state~ in the 



document said to be the Holdich draft definition 

(CIV1/2 Annex 23), the reference to Cerro Virgen 

could only have derived from Lan,g~ map of 19020 

Ihe name Cerro de la Virgen had appeared on no 

previous map, and Argentine Map XVIII, Sheet 3 

(A5) on which it subsequent1y appeared had not, 

by late Ju1y 1902 yet been preparedo On the 8th 

August 1902 Colonel Sir Thomas ~21d~ch~ again 

writing to lVIro Vi 
~~~~ 

in a reference to maps 

which must have included Sheets 2 and 3 9 states~ 

"Ihe maps under preparation by Dro Nioreno are 

well advancedo He submits them to me from time 

t o ti!TI e f o r a p pr o val le (An n e x 26 P o 10 ) o 

160 Whilst therefore, Chile is correct in saying 

that "Ihere is nothing to shew that it was the 

Second, Argentine lVlapLSheets 2 and 3=-7which decided 

him LHoldich J upon the use of the Encuentro 

for determining the boundary in this area ll there 

i8 considerable evidence that the Argentine maps 

which formed the bases of Sheets 2 and 3 were 

well known to Sir Ihomas for a period of over 

seven months prior to August 1902, during which 

time they would have been available to him in the 



field and when he carne to make up his mind about what 

he was going to suggest as the boundary lineo 

17. Chile supposes that the error in the 1902 

Award Map lies in the fact that if one follows the 

River Encuentro, as Chile identifies it, from Post 

16 to its source one does not reach the western 

slopes of Cerro Virgen (CIVi/l p,,73)o This is not 

surprising in view of the fact that the Tribunars 

Report, as has been shown in Appendix A, is not 

referring in any sense whatsoever to the River 

Falso Engano which Chile alone wishes to call the 

River Encuentro. Chile states moreover that if the 

river called Encuentro by the Argentine Government 

is followed to its source it is found not to reach 

the western slopes of the Cerro Virgen, or again, 

in reverse, lIit is impossible to trace any river 

from a source on the western slopes of the Cerro 

Virgen to a junction with the Palena at Post 16 11 

( CIVI/l P . 74). T h i s Ar gen t i n a d o e s no t s e e k t o den y 

but both these statements are equally true of the 

river claimed by Chile to be the river Encuentroo 

If the River Falso Engano is followed to its source 

it is found not to reach the western slopes of the 



true Cerro de la Virgen~ or again in reverse,it is 

impossible io trace any river from a source on 

the western slopes of Cerro de la Virgen which 

would join by way of the River Falso Engano the 

River Carrenleufu (Palena) at Boundary Post 160 

Demarcation of Boundary Post 16 

18. The question of the demarcation of Boundary 

Post 16 i5 treated in Chapter VII of Part One of 

Volume r of.the Chilean Memorial before any 

consideration is given to the question of geographical 

error on the 1902 Award Mapo This failure to deal 

with the 1902 Award Map before considering the 1903 

Demarcation confuses the understanding of the 

history of the case. Only if Captain Dicksoris demar<l;atilon 

i5 considered in the light of the Award Map can an 

understanding of subsequent events be obtainedo 

19. The question of the demarcation of Boundary Post·.16 is 

examined in Appendix B to this Counter Memorialo It is 

concluded that Boundary Post 16 instead of being 

placed "in approximate Wo Lono 71 0 47' which should 

be opposite the junction of the Encuentro" as 

described in the so called Holdicb draft definition 

18. 



of the boundary; or in longitude 71 0 47 v Wo "opposite 

the junction of the River Encuentro" as the Report 

has it; or at the ob1igatory point on the River 

Palena as the much less precise words of the 

Award have it; was instead placed at a point on the 

River Carrenleufu at longitude 71 0 42 Y W., opposite 

a river which had beeo called River Encuentro 

nine years before .. 

The Identification of theRiver Encentro fiom Boundary 

Post 16 

20. Both partíes are now however agreed that whether 

Boundary Post 16 was misplaced or not by Captain 

Dickson in so placing it the British demarcator 

established in a manner binding upon the Parties 

that the river joining the River Carrenleufu 

at that point was the River Encuentro. 

But the Chilean interpretation of the Award, and Report 

identifies the River Encuentro mentioned in that 

Award and Report in such a way as to make it include 

the River Falso Enganoo Chile:states that 

this coincides "not only with the objective 

requirements of the situation but a1so with Sir 

Thomas Holdich's intention to adopt the line of a 

river which would lead him directly to an elevated 
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watershed connected to Post 17 08 .. (CM/l po 98) o 

21. The first ground put forward to support this 

view is stated~ at page 103 of the Chilean Memorial as , 

arising from the intentions of Colone1 Sir Thomas Holdich. 

At page 108 it is proposed that the River Encuentro 

referred to in the 1902 Award must be equated with the 

·Chilean identification of its tlRiver Encuentro U as the 

on1y way of meeting the purpose and intent of Colonel 

Sir Thomas Holdicha However paragr~phs 21-26 show 

set out the virtual lack of knowledge of the Encuentro 

river system in 1902» and establish that it was unknown 

to him. The idea that the identity of the U1true" River 

Encuentro can be discovered in the manner suggested 

discloses first a 1ack of appreciation of the mistake 

under1ying the boundary line laid down in 1902 for the 

Sector, and, second~ it suggests as a method of 

identifying a geographical feature an entirely novel 

and unacceptable method involving speculation about 

unexpressed ideas by a person who had never seen the 

river system or investigated its pattern. 

22, Both Barties agree that from its confluence with 

the River Carrenleufu upstream to the conf1uence with 

it of the River Falso Engano~ this river is the River 

Encuentro. Above that confluence~ according to the 
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Argentine evidence the River Encuentro can be followed 

to its source at co-ordinates X 5163550 Y 1523670& 

(see Arg. Memo p. 162)0 Chile maintains that the 

River Falso Engano is the River Encuentro o 

23. Two bodie~ of geographical evidenc~ demonstrate 

the untruth of the Chilean contention. The first 

concerns the development of river nomenclature in the 

area since the location of Boundary Post 16 in 1903. 

According to the Chilean evidence no Chilean official 

called the River Falso Engano ~River Encuentro V until 

1947. Whenever prior to 1947 either Party had to give 

this river a name~ they both called it River Enganoo 

The second body of evidence will demonstrate the unsound­

ness of Chilean deductions made from facts of physical 

geography concerning the so called "major" and "minor" 

channels. 

River Names' 

24. The extent of international understanding on the 

use of geographical names is very limited but it may 

be said that each government is deemed to be the 

authority for the geographical names used within its 

national territory and new names require the approval 

of the government of the territory in which it is 



proposed to apply them. The International Geographical 

Congress in 1899 decided that native names should 

prevail over otherso This principal was supported by 

the Royal Geographical Society (1901) the German 

Foreign Office (1903) and the United states Geographic 

Board. The same Congress also decided that v where there 

are no native names 9 or where they cannot be 

established with certainty the names given by the first 

discoverers should prevai1. This principle had been 

enunciated in 1862 by the British Admiralty in its 

"General Instructions for Hydrographic Surveyors" which 

said - "those iñamesJ which have been stamped upon 

places by the first discove~rs are held sacred by the 

common consent of al1 nations" (Aurousseau~ The 

Rendering of Geographical Names~ London 1957). 

1919 

25. When the 1919 Argentine Agricu1tural Surveys were 

carried out it is clear that the location of Boundary 

Post 16 caused difficultyo That it was and is a 

considerable distance east of its intended position 

as shown on the 1902 Award Map is clearly apparent in 

the Reports for Lot 14 and Lot 180 In the Report 

dealing with Lot 14 the Surveyors 2 ca1culations show 

that although on the "official mapO! it is at least 
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20,000 metres from an iron boundary marker near the 

River Hielo to the boundarY9 their measurements showed 

that between the same marker and Boundary Post 16 on 

the ground it is a distance of 11 g 000 metres; on 

this calculation Boundary Post 16 is in fact located 

9~000 metres east of the position shown as the crossing 

of the River Carrenleufu by the Award line on the Award 

map. The Report for Lot 18 confirms this c It says 

that the actual distance from the same iron marker, 

in this report described as being at the western limit 

of the Extension of the Colony of 16th October, to 

Boundary Post 16 is half that shown between the 

position of the western limit of the Colony and the 

Boundary on the 1902 Award MapG 

26. The map made by the Surveyors of the Argentine 

Commission of North Chubut of Lots 129 13, 16, 17, 18, 

23, 24 and 25 (Map AM9) for the first time names and 

correctly depicts the Arroyo Cajono It also shows the 

actual position of Boundary Post 160 In spite of 

their misgivings about its position noted aboye the 

Surveyors clearly accepted~presumab1y because of the 

very presence of Boundary Post 16 at that spot, that 

the river opposite the Boundary Post 16 was the 

River Encuentro 9 as indeed it is o Given this acceptance» 



as noted in the December Oral Hearings 9 (Transcript 

p.25), it i's not surprising that two remarkably 

similar patterns of drainage; the "h" pattern shown 

on the 1902 Award Map comprising part of the River 

Salto (mistakenly labelled Encuentro) and the Engano, 

and the "hu pattern comprising the Encuentro together 

with its east bank tributary~were confusedo The 

latter river and its tributary came to be labelled 

with the names of the former v Encuentro and Engano. 

27. The 1919 Argentine Agricultural Survey of South 

Chubut included Lots 4, 59 6 and 7. A map showing these 

Lots was annexed to the Argentine Memorandum (AoMo70). 

The map includes what is clearly the upper part of the 

true River Engano, a representation of one of the Lakes 

of the Engano and the international boundary in the 

vicinity of Cerro de la Virgeno The Survey of the 

South Chubut Commission was apparently not visually 

linked on the ground with that of the North Chubut 

Commission and neither Commission surveyed the land 

between the southern margin of Lot 23 9 which is a 

little south of the homestead of P. Carrillo as 

the map AM9 shows it and the northern margin of Lot 4, 

just north of the position of Cerro de la Virgen, 

as marked on the map AM7~ There is therefore a belt 
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of unmapped ground some 13 to 14 kilometres wide 

between the two surveysQ 

28. The international boundary shown on these maps 

is clearly recognisable in terms of the modern map~ 

due allowance being made for the unsurveyed zoneo 

In the north it follows the river opposite Boundary 

Post 16, as shown on the detailed maps of Lots 18 

and 23 (AM8 and AM9) , to a point south of P.Carrillovs 

homestead. In the south it follows a line recognisable 

as being that of the water-parting north from 
/' 

Boundary Post 17 to Cerro de la Virgen~ the "western 

branch" and part of the main reach of the River Salto .. 

The same course of the boundary is shown on Map A57 

annexed to this Counter Memorial which is a map 

compiled of the whole area of the Southern Chubut 

Survey. This map names Cerro de la Virgeno 

29. Thus in 1919 9 Argentine Agricultural Authorities 

were able to define on the ground the boundary from 

Boundary Post 16 to a point'which is a close 

approximation to the source of the River Encuentro 

as ascertained by the Mixed Boundaries Commission in 

1955~ and from Boundary Post 17 northwards via the 

Cerro de la Virgen and the western branch approximately 
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to the position of the confluence of the River Engano 

with the River Salto. 

30. Not until 1940is there any evidence of 

activity by Chilean Surveyors in the vicinity of the 

disputed area. In 1940 a report by a Chilean military 

officer, shows that a study was made 9 on behalf of the 

Chilean army of the valley of the River Palena 

(extracts from the Report are to be found in Annex 

No. 27). That report contemplated a third order 

triangulation survey in the Palena Sector for a 

topographical survey of between 100 and 200 square 

kilometres. Though no detailed map is included in 

the report, the several Ycamps' used by the surveyors 

and named in the Report are all west of the River 

Encuentroo There is no evidence that in 1940 these 

official surveyors regarded any land east of that river 

as being part of Chile or that any river north-east 

of that which Argentine calls the Encuentro was called 

Encuentro by Chile o This is entirely in accordance 

with Argentine belief and practice before and after 

this date and, as will be shown~ with Chilean belief 

until 1947. 
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1943-4 

31. The first fieldwork of the Mixed Boundaries 

Commission in Sector VII was carried out during the 

field season 1943-4. Evidence of this is contained 

in the Informative Report (Argo Mema Annex 21 p~53) 

which states that Engineer Cobo~ the Argentine 

Delegate~ visited Boundary Post 168 He travelled alone 

as Lieutenant-Colonel Munoz~the Chilean Delegate~ 

had not yet arrived in thé Sector. This visit by Cobos 

must have taken place between the 27th October 1943 

and the 28th December 1943. There is no evidence 

that the river names in the area gave rise to 

any difficulties. 

1944-5 

32. No further activity on behalf of the Mixed 

Boundaries Commissi~n took place until the field 

season 1944~5 when triangulation was carried out 

through the disputed area from Lake General Paz to 

Cordon de las Tobaso The Delegates in charge of these 

activities of the Demarcating Sub-Committee of the 

Mixed Boundaries Commission were Engine~r Cobos 

(Argentina) and Lieutenant-Colonel Guzman (Chile). 

The two of them reviewed Boundary Post 17 and 

designated it VII-2 (17) 'on the 19th February 19450 



I I 

33. On the 6th July 1945 Engineer Cobos wrote a 

report on his activities in the area during the 

previous field seasona (Annex No o 28)0 From this 

report it is clear that he made a tour of inspection 

of the Engano and Encuentro valleys in the company of 

Lieutenant-Colonel Guzman (Chile) e Ihe report 

describes the geography of the area as he saw it and 

is accompanied by a sketch map (A o 58) which Cobos 

states (Annex 28 po 10) "was drawn up on the basis of 

the exploration and data obtained between 19 and 27 

April by Lietenant-Colonel Claudio Guzman the Chilean 

Delegate" and himself o 

34. This sketch map shows the geographical nomenclature 

in use in the area in 19450 Ihe river draining into the 

River Carrenleufu at Boundary Post 16 is called the 

River Encuentro; it is shown as having two branches~ 

the western is called River Encuentro~ the eastern is 

called River Engano Q As Cobos states !lIhe Encuentro 

River has a small tributary flowing into it from the 

east» which is shown on the mapa This is the river 

which present-day inhabitants call the Engano River"o 

(Annex 28 p. 12 )" It is thus clear that what 

Argentina today calls the River Falso Engano was in 

1945 called the River Engano and what Argentina today 



calls the River Encuentro was in 1945 ca11ed the 

River Encuentro.. Further the names of these two 

rivers on Cobos Y map are identical with those on 

the map (AM9) of the 1919 Survey .. 

350 On CobQ2v map the boundary from Boundary Post 

17 to the Cerro Virgen is quite correctly labelled 

"Linea del fallo de su majestad britanica tl .. Boundary 

Post 16 is located opposite the River Encuentro and 

the boundary is shown as following the River Encuentro 

to the confluence with it of the River Engano (called 

Falso Engano today)and then upstream along the River 

Encuentro to its source.. Cobos then continues the 

boundary line across the River Salto or Tigre (the 

River Engano of the 1902 Award Map and of today) 

up to Cerro Virgen.. CobQ..§.....remarks (Annex 28~ po 19 ) 

that the boundary shown on his map is "the frontier 

line of His Britannic MajestyV s Award as it is 

interpreted at the present time by the inhabitants 

of .the frontier zone", io e o April 19450 

36. Additional evidence as to the Chilean use of 

river names at this time~ 1945 9 can be ascertained 

from a map annexed to the Argentine Memorial as A~llo 

This map, prepared in 1945 by the Chilean Boundaries 
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Commission from aerial photographs p was sent to 

~§.. by a Chilean official Lieutenant-Colonel 

Rodolfo Concha 9 who was a colleague of Lieutenant­

Colone! Guzman on the Chilean Boundaries Commission 

and the Mixed Boundaries Commission on the 25th July 

1945, accompanied by a letter (Annex 29)0 On this 

map the River Falso Engano is called River Engano 

and the name River Encuentro is given to the whole of 

thctt river which Argentina has 9 since at least 1919, 

called the River Encuentro o Ihe River Engano of the 

1902 Award Map is labelled River Tigreo 

370 Thus in 1945 Argentine and Chilean members of the 

Mixed'Boundaries Commission employed the same names for 

rivers in the Encuentro syst~m and their practice 

was identical with that used by the Argentine 

Agricultural Surveyor who in 1919 called the eastern 

tributary of the Encuentro the Engano and the western 

branch by the name of the lower reach - the River 

Encuentroo 

38. Having accepted the inhabitants V name of Engano 

for the small tributary flowing into the Encuentro 

from the east~ Cobos and Conch could not employ that 

name for the tributary flowing into the River Salto 



from the east. They both refer to that river~ which 

h~g~ had called Engano and which is shown on the 

1902 Award map as the Engano v by the name of the 

main stream i.eo River Salto or Tigreo 

1946-7 

39. The field activities of the Mixed Boundaries 

Commission were renewed in the area in the season 

1946-47. The Chilean Delegate D Lieutenant-Colonel 

Cumplido, visited the Encuentro valley during February 

1947. It was intended that he should be accompanied 

by Lieutenant-Colonel Carbonell v the Argentine 

melegate~ but this did not happen, Cumplido carried 

out his inspection without his Argentine colleagueo 

He gave a short verbal report to the Mixed Boundariesl 

Commission on the 28th February 1947 (Arg o Memo "Annex 

20 po 22) o 

40. In this report Cumplido~ usage of river names 

appears to be completely at variance with earlier 

practice, both Chilean and Argentineo He infers 

that what had been called v since at least 1919, the 

River Engano 9 is '·the middle and upper river reaches 

of the Encuentro"; and that the western branch of 

the River Encuentro, called since at least 1920 the 

River Encuentro, is "the Los Mallines rivulet"o 
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The worth of these personal views~ soon in fact abandoned 

by Cumplido himself 9 and arrived at without the benefit 

of Argentine advice may be judged against the back­

ground of the Cobas report and map~ the Chilean 

Delegate Conchavs mapv Aoll and the 1920 Agricultura1 

Survey. 

41. CumplidoYs views might therefore be dismissed 

as naive did they not express the germ of the Chilean 

claim of today that the River Falso Engano is the 

River Encuentros The first set of documents adopting 

Cumplido~ nove1ties are those which relate to the 

survey of Surveyor Carvaja1~ placed in evidence by 

Chile. This evidence comprises extracts from his 

notebooks, a map drawn three years after his survey 

and his affidavit drawn up fifteen years 1ater still o 

(CM/3 Documents 127 9 126 and 128)D It is pertinent 

to enquire as to the precise date of his survey and the 

authority under which it was conductedo 

42. The answer to the first of these enquiries is 

contained in his notebooks; he started his traverse 

around the bounds of some of the landholdings in the 

Encuentro va11ey on the 1st February 19470 Starting 

in the south at p10ts 20 and 19 9 those of Jarami110 
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and Lopez 9 he then proceeded north to survey p10t 

17, that of Caril1o~ before moving sti11 further 

north on the 20th February 1947 to plot 13 9 that of 

Parada (these plot numbers are to be found on 

Document CH 126). Tpe completion of the survey of 

this p10t a1so enabled him to complete that of plot 

16 9 Anabalono He did not then move north to survey 

p10t 12 as might hav~ been expected but turned west 

to survey plots 119 6 9 10 and 7~ before returning 

on the 13th March 1947 to survey p10ts 129 9 and 8. 

The three 1ast mentioned plots are in the bend of the 

River Encuentro opposite Boundary Post 16 and it may 

be asked why Carvajal kept away from that area when 

he might have been expected to have surveyed it soon 

after the 20th February 1947~ It is not without 

interest therefore to find that the Mixed Boundaries 

Commission Delegate Cobos (Argentina) was in the 

area at that time~ in company with Delegate Cump.lido 

(Chile) when they reviewed Boundary Post 16 on the 

5th March 1947. On the 13th March 9 four days after 

the last meeting of the Mixed Boundaries Commission 

for that field season had been he1d in Trevelin, 

Argentina 9 (Argo Mem. Annex 20 pa22) 9 Carvaj~ 

returned to survey p10ts 129 9 and 8 adjacent to 

the frontier at Boundary Post 160 On the 25th March 
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1947 9 he returned to the area south of the River 

Falso Engano and surveyed plot 14 D Contreraso 

On the 9th April he was surveying plot 18~ Li110. 

and on 18th Apr 1947 plot15 y Oval1eo On the 

18th April also he started a surveYa which he did not 

complete, of the land to the east of plots 14 and 150 

He says he failed to complete this surveyo It was 

later claimed that at about this time he was 

interfered with by the Argentine Gendarmerie v but it 

is probable that he was told ta withdraw from 

Argentine territory by the Carabineros following 

a request fram the Argentine Gendarmerie (see Annex 30 

po) o 

43. Thus when Cumplido on the 28th February 1947 9 

immediately after his visit to the Encuentro Valleyv 

was saying to the Mixed Boundaries Commission where 

he could 9 if required v carry out a ground survey and 

wherehe~could not because the ground was covered by 

trees. there was in fact at that moment a survey 

in progresso 

44. Cum,plido must have beeo aware of CarvajalYs 

presence in the area because a Chilean member of the 

Mi x e d C o mm i s s ion S t a f f vas u b o rd i na t e o f C um p 1 ido v S 9 9 av e 
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instruc tions to Carvaj al. to e ar I'y ou t the survey in the upp er 

Encuentro valleYe On the 19th February 1956 Carlos 

Lillo declared to the Chilean Bicameral Commission 

that tlin 1947 Capte Sepul.veda ordered the Agricultura1 

Experts who were at Pa1ena to measure the lands he 

/Li1lo 7 was occupying p and Expert Ernesto Carvajal 

measured the land .. uuooo" (Argo Mem .. Annex 240 p.,203) .. 

Carvajal was clearly operating under the instructions 

of a member of the Chilean element of the Mixed 

'Boundaries Commission as Li110's declaration and 

Carvaja1 1 s own movements show. It is not surprising 

therefore to find that Carvajalls nomenclature for 

the River Encuentro agrees with that of Cumplido in 

that he calls the river which had up to 1947 been called 

by both Parties the River Engano (now known as the River 

Falso Engano) the River Encuentro.. It wi1l be noted 

with interest that in his 1965 Affidavit (Doc o CH .. 128 p 

CM/3 p. 398) Carvajal s,tates that the names of geogra­

phical features he employed were those "understood 

in the area both by the sett1ers and the authorities"o 

45.. Now 9 the settler whose 1and bordered the south 

bank of the river whose name was changed from Engano 

to Encuentro by Cumplido and Carv§j al was Contreras 

(see plotl4 CH o Doc o No" 126) e On the 19th JuIy 



1947 this Chilean g the name of whose farm was and 

is "El Engano U
v made a statement to the Argentine 

authoritieswho were investigating the Carvaj.2l 

activities in which he stated that where he Iived 

flis located on the right hand bank.of the Encuentro 

River" and that he a¡ways thought that where he Iived 

"was Argentine terri toryv because i t was the authori ties 

of this country who had authorised him to settIe there,," 

(See Annex 30 p. 10 )0 

46. His neighbpur~ Ova11e v in a statement, also made 

on 19th Ju1y 1947 v (see Annex 30 po 4 ) said that 

Lot 23 (a reference to Argentine Lot numbers not the 

Chi1ean p10t numbers shown onCarvaja1 R s map CH Doc o 

No. 126) where he lived "is situated between the 

Encuentro and Engano Rivers and hence on the right-hand 

bank of the Encuentro River. 1B He further states that 

where he 1ives is Argentine territoryo 

47. Hernandez~ residing near Ova11e v also states on 

19th July 1947 (see Annex 30 po 7) that where he 

lived "is situated on the right-hand bank of the 

Encuentro River and is situated in Argentine territory"o 

Thus in 1947 three people who lived in the angIe 

between the rivers Encuentro and Falso Engano v south 

of the 1atter and east of the former v stated that they 



lived on the right bank of the River Encuentros thus 

clearly indicating that they y the men on the spot g 

called the river D which Cumplido wished to call tiLos 

Mallines" and Carvajal_ the O!Arroyo Falso Engano" 

the River Encuentro as everyone had D it appears,since 

19190 Ovalle a1so states that the other river was 

call€d the Enganoo This a1so is entirely in conformity 

with local practice during at least the previous twenty­

seven years. 

48e Ihere is thus substantial evidence to suggest 

that the settlers at and near the confluence of the 

River Falso Engano and the River Encuentro in 1947 

called the River Falso Engano D the River Engano 

and the River Encuentro~ aboye and below the 

confluence with it of the River Falso Engano v 

simply by the name River Encuentro. Ihis is entirely 

in conformity with previous practiceo Only Cump-lido 

and Carva.hl, wished to change these names. Both 

changed the name River Engano to River Encuentr0 9 but 

concerning the name they wished to give to th€ other 

river~ the real Encuentro~ they differed D one called 

i t lILos MallioesO! ~ the other 8!F also Eogano-" o Carvaj <al..., 

in his affidavit of 1965 states that his Falso Engano 

was formed "by the streams Lopez aod Mallines" but 



in his notebooks of 1947 the stream now known as Lopez 

is label1ed Falso Engano and there is no mention of 

a stream Lopez" 

The Monograph of Cerro Mera 

49.. But CtJ!!l.Qlido was not consistent in the names he 

used for rivers o He and Cobo$ both signed a Monograph 

designating Cerro Mero a principal trigonometrical 

point o (Annex 31). The earliest date on which they 

could have done this was after Cumplido u s appointment 

to the Mixed Boundaries Commission at the Plenary 

Session No o 22v 16-21 Deco 1946 9 with effect from 

the 29th November 19460 It may be supposed that 

the drawing up of this Monograph and the Review of 

Boundary Post 16 v the monograph for which also bears 

their signatures~ were all part of the work of the 

season 1946-7. It is interesting to find therefore 

that this Monograph for Cerro Mera signed by 

Cumplidº-. says: 

"How to get to the point~ 

Leaving the new Post of the Corcovado Gendarmerie 
you cross the River Encuentro (so cal1ed by the 
people oi the neighbourhood) and follow this 
towards the south, then you ascend the slope of 
Las Raices 9 through the land of Tomas Videla; 
you cross the River Tigre (Engano according 
to the English Map) until you reach the land 
of Maraboli v from which point you begin the 
ascento (It is essential to have a guide in 
order to reach the summit of this mountain)"o 



50 0 Clearly the deseription is of a route from the 

Gendarmerie Post at Carrenleufu to Cerro Mera along 

the length of the Encuentro River to the Portezuelo 

de la Raiees andacross the land of Tomas Videla 

(now of Dionisio Videla)D This leaves no doubt that 

the river to be followed is the River Encuentro and 

that it was so called by the people of the neighbour­

hoad. There is no mention of the name "Los Mallines" 

or -"Falso Engano" used for this river in other contexts 

by Cump~ and Carvajal. Thus whatever may have been 

Cymp_lido v s personal opinions as stated in Act No o 33 

on 28th February 1947 by the end of that field season 

he had recanted and was in agreement that the River 

Encuentro was that river which his compatriot Concha 

had called the Encuentro in 1945~ ioe. they both 

agreed with the long held Argentine viewa 

51. In 1952 the Chilean Carta Preliminar p sheet 

4372 Palena p shows a radically different view of the 

geógraphy of the area between Boundary Posts 16 and 

17 as compared with earlier mapso The Lagunas del 

Engano are shown as flowing into Lake General Winter 

(Paz) p a view of the direction of their outlet 

corrected by .Lang.§, in 1898 when he called them Engano 

to signify the "deception" he was correcting. 



But the representation of these lakes is not the 

only startling inovation on this 1952 mapa As can be 

seen by comparing the 1952 Carta Preliminar with the 

1965 Chi1ean 1:100~000 map used for CM. 27, 28 and 29. 

the name Cerro de la Virgen was given in 1952 to a 

mountain east of the River Encuentro in the vicinity 

of a chain which Chile in 1965 calls Cordon de los 

Morroso But Cerro de la Virgen before 1952 was 

recognised by Chile as being that mountain which 

Argentina 9 since.1..ao9.§ first mapped it 9 and the 1902 

Award Map9 call the Cerro de la Virgen. This is clearly 

shown on the 1945 Chi1ean Map9 All. The Chilean 

geographical formula of 1952 9 as was described in the 

Argentine Memorial p po92 9 enabled the international 

boundary to be drawn on this map in such a way as to 

meet the terms of the 1902 Report which states that 

the boundary shall f0110w the Encuentro along the course 

of its western branch to its source on the western 

slopes of Cerro Virgeno The underlying reasoning 

seems to have been that if the terms of the 1902 

Arbitration do not fit the geographical facts in 

a manner it is supposed they should, then it is 

p~rmissible to ttmove" the geographical features 

mentioned in that Award and Report unti1 they do fit 

it in that mannero Of course mountains and rivers 



cannot be moved physically but names on maps cano 

52. The difficulty with the boundary line drawn 

according to the Chilean formula as shown on the 1952 

Carta Preliminar was that it led into trouble south 

of the new "Cerro de la Virgen" ~ as shown on that mapo 

Instead of meeting the terms of the Report and follow­

ing "the local water parting southwards to the 

northern shore of Lago General Paz"p it crosses a river 

in arder to reach BoPo 170 Why this line was drawn 

in this way is a mysterys the words of the Report 

could have been met quite easily on the map by drawing 

the boundary around the head of Valle Norte and around 

to Cerro del Salto.. But this solution would still 

have been in error first because the map is incorrect 

in separating the Lakes of the Engano from the River 

Salto drainage basinvand secondly, in any event 

would be totally at variance with the 1ine drawn on the 

1902 Award Map.. This error had a number of 

rep€rcussions on later maps as will be shown. Thus 

the at~tempt represented by the 1952 map to f i t the 

geography to the Report misfired and would appear 
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to have been abandonedo 

1953 

53. Between the 24th November 1952 and the 24th 

March 1953 a field mission of the Argentine-

Chile Mixed Boundaries Commission carried out a 

plane-table survey. The maps it produced, A48 

and A49~were used to collect the names to be used 

on the Mixed Commission 1:50,000 map sheets. 

The survey was carried out by Senors Cerruti and 

Robledo (Argentina) observed by Senor Luis Alvarez 

and Major A. Alfaro (Chile). The signatures of the 

first three of these appear on the Sheets o 

Major Alfaro of Chile the second Chilean observer 

later recorded his full agreement to these map 

sheets 9 (see Annex 32). Map sheet A49 carried a 

reference number 4572-28-4 corrected to 4372-28-4; 

4372 is the reference number of the Chilean Carta 

Preliminar Palena Sheeto On the map Sheet A49, the 

name Rio Encuentro is given to the southerly 



continuation of the River Encuentro aboye the 

confluence with it of the River Falso Engano o The 

latter river is labelled Rio Engano followed by the 

word lfalso v in brackets~ This is a clear indication 

that the name Engano g in use for this river since 

before 1919 was now recognised for what it was~ a 

confusion with the River Engano of the 1902 Award 

Map_ It is quite clearly not the Falso Engano of 

Carvajal~s 1947 Surveys The name Mallines or Los 

Mallines is not employed on the map and Arroyo 

Lopez, although marked aboye its confluence with the 

River Encuentro is not namede Thus the nomenclature 

agreed by the officers of both Argentina and Chile in 

1953 was in accordance with the general practice of 

both countries .. 

1954 

54. Examination of the approach to the River 

Encuentro problem proposed by Colonel Urra,Head of the 

Chilean Commission~ in a memorandum to the Chilean 

Foreign Ministry in 1954 (CM/l pp. 291=95) throws 

interesting light on Chilean attitudes towards the 

naming of rivers and mountainsa Urra sets out to 



"formulate an immovable criterion which shall enable 

us to gain much, or at least not to lose in those 

regions in which we have a positive interest" 

( CM/1 P o 295) 

He suggests~ 

That the Encuentro problem "threatens the 

populated zone of California and at one 

time threatened the populated zone of 

Palena." (p o293)o 

That although Argentina had argued that the 

River Encuentro, "the present boundary", 

was not the river which appeared on the 

Award Map and that Boundary Post 16 was 

erroneously located, these arguments had 

been defeated and the principle of the 

immovability of Boundary Posts had been 

establishedo 

That this principie must be maintained 

because it followed from it that Argentina 

was prevented from arguing that the line 

of the River Salto should be the boundaryo 

That what is the westernbranch of the 

River Encuentro should depend upon the 

terms of the Awardo This would seem to 



6. 

imply that Chile should give the name 

Encuentro to whichever river best fits the 

terms of the 1902 Award. 

That the "real proper and convenient 

¿underlining adde~ location of the Cerro de 

la Virgen", i.e. the mountain chosen to be 

the Cerro de la Virgen, must fit the terms 

of the Award and the river selected to be 

the River Encuentro. 

That the Chilean denial that the Trigonomet­

rical Point with the name Cerro de la Virgen 

was on the frontier line must be maintained, 

ioe. that the peak called Virgen of the 1902 

Award was not the mountain called Cerro de 

la Virgen. 

Urra's emphasis is upon the words of the 1902 

Award not upon those of the Report. He described 

what amounts to a process of seeking rivers and 

mountains to fit a particular set of words, those of the 

Award, rather than those of the Report, as had been 

attempted on the 1952 Carta Preliminar, thus giving a 

territorial advantage to Chile. 

56. On the 25th October 1954 the Mixed Boundaries 

Commission's maps, Sheets VII-I, VII-2 and VII-3, were 



i ! 

delivered to Chile. These were later signed by 

General Urra, (as he had become) Colonel Saavedra and 

Col. Figueroa for Chile, General Helbling, Senor 

Dvoskin and Major Gomez for Argentina. Sheet VII-3 

names as the River Encuentro the river known by that 

name to the local inhabitants even before 1919, the 

Argentine Agricultural Surveyors in 1919; to the 

local inhabitants, to Engineer Cobos (Argentina) and 

by the experts of the Chilean Boundaries Commission 

who constructed map Aa1 1 in 1945; to those people 

whose property bordered it in 1947, and Cobos 

(Argentina) and Cumplido (Chile) of the Mixed 

Boundaries Commission in 1947. 

57. Sheet VII-3 of the Mixed Boundaries 

Cornrnission shows as the Rio Falso Engano that river 

which was called Engano by the Argentine Agricultural 

Survey in 1919, by the local inhabitants, by Engineer 

Cobos (Argentina) and by the experts of the Chilean 

Boundaries Commission in 1945; and by those people 

who lived next to it or close by it in 1947; and 

which was called River Engano (falso) by Cerruti and 

Ro~ledo (Argentina) and Alvarez (Chile) in 1953. It 

thus corrects the long standing misconception that 

this river is the Engano of the 1902 Award Mapo 



In the Chilean Memorial (CoMo/1 po 299-301) 

criticisms are made of these map sheets on the ground 

that they suffer from "fundamental error" and these 

criticisms are made in spite of the fact that the 

Chilean members of the Mixed Boundaries Commission, 

"the highest geographical authority in the country" 

(CM/2 po227) signed them and thereby signified their 

approval of them. The first criticism is that they 

do not cover the area through which Chile now wishes 

to draw the boundary linee This is not surprising 

when it is realised that Chileis interest in that area 

did not become apparent until after these map Sheets 

were made. (See Argo Memo para 166 pp a 159-160 and 

Map A47 L 

The worth of the criticisms that the name 

Rio Encuentro was "gratuitously" attached to a 

"newly christened Encuentro" by Argentina may be 

judged by reference to the history of the name of that 

river so far outlined. Thirty=five years, to take a 

conservative period, is a long time for a river to 

have had a name and yBt be regarded as having been 

newly christened. Equally the view that the River 

Falso Engano on these map Sheets "was deprived of the 

name Rio Encuentro by which it had hitherto been known" 

470 



(CoMo/lpa300) is a view of the history of the matter 

which does no justice to the facts a The statement 

in the Chilean Memorial on page 303 that the Chilean 

government knows that "in order to produce the desired 

boundary line, the Argentine Delegation switched the 

name Encuentro from the major to the minor channel" 

is absolutely untrue as may be judged by reference to 

the history of the river names so far outlined o 

60. Chile further complains that the river named 

Encuentro on the map Sheets is shown as having its 

source in the valley whereas if that river is defined 

in Chilean terms it has its source 2 Kilometres to the 

east, on the slopes of Cordon de los Morros o It is a 

very strange argument in which the facts are redefined 

and then a complaint made that the original definition 

is wrong because it does not match the changed 

definition o What is a fact is that the Mixed 

Boundaries Commission, in the map Drawing No o 1 of 

Annex number 5 of Act 55, traced from the Mixed 

Commission Map Sheets, VII-2,labelled the River 

Encuentro, aboye the confluence with it of the River 

Falso Engano, with the name Rio Encuentro and indicated 

and named its source "Naciente de Rio Encuentro", (CH24 A) 

at a point precisely where the source of the Encuentro 



is depicted on the sheet Cerro Virgen (VII-2)~ 

This Drawing is signed by both Chilean and Argentine 

members of the Mixed Boundaries Commissiono 

The criticism that the River Falso Engano 

was not depicted by a double blue 1ine has been 

commented upon previously (rranscript po40). 

On 9th December 1954 Argentina proposed a 

"status quo" in the area and depicted her proposals 

on a map, the cartography of which Chile says was 

defective (C.M. pa 295 and po342). rhis map showing 

"Bajo Jurisdicion Argentina" and "Bajo Jurisdicion 

Chilena" also shows the River Encuentro in its proper 

posi tion o 

On the 7th April 1955 the Argentine 

proposals for the boundary line between Boundary Posts 

16 and 17 were presented to the Chilean element of the 

Mixed Boundaries Commission in the form of tracings 

over the Mixed Boundaries Commissionvs Map Sheets 

VII-I, VII-2 and VII-3. (AoMo 50,51) 

64. On the 30th of August 1955 General Urra 



(Chairman of the Chilean Boundary Commission) instructed 

Lieutenant Colonel Saavedra (Chilean Chief Delegate) 

in a Chilean internal memorandum~ No o 88, lito determine 

the frontier line in such a way that the Chilean argument 

can permit of ample defence of the ~California zone~ " 

(A.M. Annex 24, po lOS). Between the 20th September 

1955 and 5th October 1955 a new map, scale l~ 50,000, 

was produced by Chile fram trimetrogon air photos taken 

in 1944 (A.52, CH 22) 

On this new map, which became the basis of the 

Chilean claim which was put forward at the meeting of the 

Mixed Boundaries Commission on the 20th October 1955, 

more geographical name changing is apparent. For the 

first time, as Chile has acknowledged, (Transcript po 17 ) 

the name Pico Virgen appears on a mapo This Pico 

Virgen would appear to have the same location as the 

Cerro Central of earlier mapso The riame River Encuentro 

is applied to the River Falso Engano as on CarvaialRs mapa 

The name of the stream which had, in 1947, been changed 

by Carvaiu from River Encuentro to "Arroyo Falso Engano" 

and by _Complido to "Los Mallines 11 is changed once more 

and becomes IIEstero Lopez"o CarvajalYs "Arroyo Los 

Mallines" of 1947 becomes "Estero Mallines". 

50-0 



66 0 Ihus the objective of UrraUs instruction to 

fit the geography of the terms of the 1902 Award to 

provide an ample defence of the "California zone" is 

at last cartographically achieved, there is now a 

river on the map which has been given the name River 

Encuentro along which the boundary is made to run to 

a peak called Virgen 9 placed there to receive ita 

67. Although on the 1955 Chilean airphoto-

grammetric map, scale 1~50,000 (AM~52, CM o 22) the 

Lakes of the Engano are shown quite correctly as 

having their outlet through the River Engano, the 

Chilean proposed boundary drawn on the tracing overlay 

(CH o 22) crosses the River Engano between mountains 

whose altitudes are given as 1930 mo and 1790 m. 

Ihis failure to follow a water parting as required by 

the 1902 Report does not appear in the description of 

this proposed line at page 312 of the Chilean 

Memorialo Ihe description there given does not 

disclose that this líne crosses the River Engano thus 

failing utterly to comply with the terms of the 1902 

Reporto Ihis conflict is dismissed in the Chilean 

Memorial as a misconception of a Chilean cartographer. 

The out come of the 55th Plenary Meeting which 

510 



began on the 20th October 1955 in Buenos Aires was the 

abandonment by the Chilean Delegates of their proposal 

in the face of the Argentine refutation of ita They 

signed copies of the Mixed Boundaries CommissionYs 

1:50,000 map, sheets VlI-1, VII-2 and VII-3 (see Argo 

Mem Q para 169 p o161-2) 

Chilean efforts to find a better fit for the 

terms of the 1902 Award and Report were resumed in 1957. 

A detailed survey by one Pizarro drawn up in October 

1957 in the Ministry of Lands and Colonisation, 

Department of Survey, Aisen, shows the ultimate step 

in the process o On this map (produced by the Agents 

for Chile to the representatives of Argentina) the head 

of the Falso Engano is shown as having two branches, 

one labelled "Brazo Oriental Rio Encuentro" the other 

"Brazo Occidental Rio Encuentro"o The map shows the 

source of the latter as being on the western slopes of 

a Pico Virgeno The boundary is drawn along this branch, 

the western branch, and through the Pico Virgen. Thus 

on this map the geographical terms of the 1902 Report 

are met as well as those of the 1902 Awardo When the 

Argentine Memorial was written the existence of this map 

was unknown to Argentina. The then earliest known map 



to show the so-called River Encuentro (in fact the 

River Falso Engano) as having two branches was the 

Geomorphological Map of Palena of 1963-4 (A o 28). 

00 this map, it will be recalled, one branch was 

labelled IIEastern Branchl! the other~ an unnamed 

western branch 9 was followed by the boundary to a 

.mountain labelled Pico Virgen o In the December 

Oral Hearings~ (Transcript page 38) this latter 

map was quite correctly described by one of the 

Agents for Chile as the priva te work of Professor 

Ihe Court will note the similarity in river 

pattern and nomenclature in these two mapso 

The Carta Preliminar 1959 purports to 

express only the words of the 1902 Award in its 

representation and naming of the River Falso Engano 

as the gncuentro and the Cerro Central as the peak 

called Virgen and it would appear that the 1957 

attempt to also express the words of the Report as 

well as those of the Award on a map had been 

abandoned o 

Summary of Chilean cartographic attempts to match the 
words of the 1902 Award and Report 

Thus since 1947 it is possible to trace 



successive Chilean attempts to produce maps made to 

meet the words of the 1902 Award and Report Q In 1947 

CarvajalYs view of river names was consistent with a 

desire to meet the terms of the Award o In 1952&on the 

Chilean Carta Preliminar, an attempt was made to meet 

the terms of the 1902 Report as well as those of the 

1902 Award by regarding the upper Encuentro (as known 

to Argentina) as the "western branch" and by shifting 

the name Cerro de la Virgen to a mountain in what 

today Chile calls Cordon de los Morros. In 1955 the 

Chilean cartography was changed to a form which again 

purported to meet the terms of the 1902 Award. The 

name Encuentro was given to the Falso Engano and Cerro 

Central was renamed Pico Virgen. The difficulty of 

not having a "western branch" was met by changing 

those words of the Report inta "western stretch" in the 

verbal description accompanying the map and in seeking 

to suggest that those words really applied to the east-

west reach of the River Falso Enganoo In 1957 the 

words of the Award together with those of the Report were 

temporarily back in favour; the River Falso Engano was 

given two branches, (Pizarr~ map). But by 1959 this 

cartography seems to have been abandoned and the Carta 

Preliminar of that year showed once more a picture of 

rivers and mountalns which purported to reflect the 1902 



Award aloneo Ihis version has been retained through to 

1966 but in the present proceedings a new attempt is 

being made to account for the lack of a "western branch", 

a source of embarrassment since the River Falso Engano 

is without question an eastern tributary of the River 

Encuentro. Ihe words of the 1902 Report are not now 

interpreted, as they were in 1955, as "we stern stretch"; 

they have now becorne, it is said, "a reference without 

meaning". (CM/l p.1.13) 

72. The two props of Chilean cartographic 

argurnent in the period since 1.947 have been that the 

River Falso Engano was the River Encuentro and that the 

Cerro Central - or sorne peak nearby - was really the 

peak called Virgen. During 1.965 the latter prop was 

abandoned; Cerro Central was restored to the map with 

Pico Virgen alongside it and as stated by Counsel for 

Chile in the December Oral Hearings, (Transcript p o 18), 

Pico Virgen is no longer !la name to which the Government 

of Chile attaches any particular importance", it is a 

name "of convenience" and the Chilean Government does 

not contend that the Pico Virgen "is the mountain 

which was referred to in the 1902 Award as Cerro Virgen". 

But in the 1902 Award, Report and Map the peak called 

Virgen (Award) or Cerro Virgen (Report) are indissolubly 



linked with the River Encuentro by the words of the 

Report which state that the boundary shou1d follow "the 

Encuentro a10ng the course of its western branch to its 

source on the western slopes of Cerro Virgen"o If the 

mountain which Chile has off and on for the past 10 

years wished to identify as the peak called Virgen of 

the 1902 Award i5 now abandoned, it follows that the 

river she has used off and on since 1947 to get to that 

peak called Virgen must also be abandonedo The two are 

linked part5 of the same line each dependent on the other. 

73., Even if the Chilean abandonment of the view 

that Pico Virgen equa1s Cerro de la Virgen does not lead 

to the inevitable collapse of the view that the River 

Falso Engano is the River Encuentro, it i5 submitted that 

sufficient evidence has been given here to demonstrate 

that the River Falso Engano never was the River Encuentro, 

except in the eyes of those Chileans who wished to fit the 

terms of the 1902 Award and Report to it in order to draw 

a boundary 1ine "in such a way that the Chilean argument 

can permit of ample defence of the YCalifornia zone Y 11 as 

General Urra put it., 

74 0 The "western branchlV~ that persistent 

embarrassment to ear1ier Chilean attempts to meet the terms 



of the 1902 Report and to its present claim, is in 

1965 also abandoned to its fate, to become !la reference 

without meaning" o Ihis is a remarkable end for a 

geographical feature, so clearly recognisable on the 

1902 Award Map and one which over the years Chile has 

tried so hard to create in the river system of the 

Encuentro o 

Chile has now reached the position where the 

only contact between the Chilean claim and the geography 

in the 1902 Award 9 Report and Map are the words "River 

Encuentro"o Chile seeks to identify and locate this 

river where in Chile!s view it fits the so called 

"principIes" or factors of the 1902 Arbitrator o But 

that identity and chosen location are precisely those 

which Chile hasfor the past seven years sought to 

justify on entirely different grounds, ioeo that they 

then fitted the plain words of the 1902 Award o In 

truth what Chile now seeks to do is to rewrite the 1902 

Award without reference to the true geography contained 

in that Awardo 

Maps on which the real River Encuentro is marked and 
named 

The Dame River Encuentro is given to that 

river which has its source at X5163550 Y1523670 on the 



northern margin of Portezuelo de los Raíces and its 
l' 

confluence with the River Carrenleufu opposite Boundary 

Post 16, on the following maps:-
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The Physical Characteristics of the River En~uentro 

77. The second ground on which the Government of 

Chile supports its contention as to the identification 

of the River Encuentro rests on the physical 

characteristics of that river (CuMo/1 ppo 108-111)0 

Chile seeks to do this by ascertaining which of two 

rivers, the so called "major" and "minor channe lS9" may 

be taken to be the upstream continuation of the lower 

section of the River Encuentro. 

The expressions "major" and "minor channels" 

are defined in the Chilean Memorial in terms of the 

conclusions Chile wishes the Court to reach. The re-

iterated use in the Chilean Memorial of these terms 

would be objectionable had not Counsel for Chile 

described them as no more than "neutral words" 

(Transcript po12).In this Counter Memorial these terms 

are not used, the usual river names are employed
o 

78. ChileYs first argument under this head 

concerns the relative lengths of the River Falso Engano 

and the River Encuentro aboye the confluence (CM/1 po 109). 

Length is not a relevant criterion by which to judge this 

matter. There is no geographical rule which states that 

the longest stream in a drainage basin must carry the name 

of the main stream to its most distant source
o 

The 

Missouri aboye its confluence with the Mississippi i8 



longer than that part of the Mississippi upstream of the 

cOhfluence, but the shorter river (ioeo the Mississippi) 

carries the name of the river below the confluenceo 

Similar examples are to be found in many parts of the 

world including Argentina, where the River Desaguadero, 

the tributary, is longer than the Coloradoo That the 

tributary, the River Falso Engano" is now longer than 

the River Encuentro is explained by the fact that what 

were the headwaters of the Encuentro now form the River 

Engano, part of the River Salto systema The reason for 

tlUs change in drainage pattern has been described in the 

Argentine Memorial on po67 o The River Encuentro was 

formerly approximately 36 kms longo 

79. A supplementary Chilean argument relates to 

the" relative heights of the sources; (CM/l pollO) that 

of the River Falso Engano is stated to be higher than 

that of the River Encuentro o This is not disputed. 

But it follows from this that the gradient of the 

channel of the River Encuentro is less than that of the 

River Falso Engano, as befits the major streamo In 

general the gradient of a river channel is inversely 

related to the size of the rivera If, as in this case, 

the gradient of the River Encuentro is substantially 

less than that of the River Falso Engano it follows that 



the River Encuentro is the major stream o 

80. The second argument used by Chile relates 

to the relative discharges of the two rivers (CM/l pollO)o 

In this context it should be noted that a tributary may 

have a bigger discharge than the main streamo For 

instance in Chile the River Blanco, a tributary of the 

River Aconcagua has the greater volume o 

(H. Fuenzalida, Geografia Economica de Chile, Volo 10, 

p" 282). 

The volumes of water in the Rivers Encuentro 

and Falso Engano vary seasonablYa From November to 

February the Falso Engano has the larger volume as it 

is then being swollen by summer snow melt from Cerro 

Central and neighbouring mountainso Between April and 

November it is the Encuentro that has the greater volume 

of flow as it is fed throughout the year by springs from 

the base of glacial deposits in the Portezuelo de las 

Raices. The River Encuentro is much less influenced by 

summer snow melt than is the Falso Enganoo Heavy rain 

at any time but particularly in January and February 

dur¡ng snow melt causes the Falso Engano to rise more 

quiCkly than the River Encuentro o 

81. It will be noted that the Chilean data on the 

610 



relative volumes of these two rivers (CM/2 pp ú 648-5i) 

were taken in the months of January and February when 

the River Falso Engano certainly has the larger volume, 

but no comparison is made of their relative volumes at 

other times of the yearwhen, according to local evidence, 

a contrary result would have been obtainedg 

The members of the Field Mission will have 

been able to make their own evaluation of relative 

discharges at the time of their visito 

82. The third Chilean argument attempts to 

relate the calibre of the load of the Rivers Falso Engano 

and Encuentro to their discharges (C.Mo/i poiiO)o It is 

true that at their confluence the River Falso Engano 

brings into the main valley somewhat larger calibre 

material than is being carried by the River Encuentro o 

But again this is not unusual but rather to be expected 

of any tributary which, like the River Falso Engano, has 

a steeper gradient than the main stream, especially when 

that tributary is again, like the River Falso Engano, a 

short distance upstream of the confluence, incised into 

a narrow rock gorge, the cutting of which in geologically 

very recent times, has contributed to the tributaryV s 

large calibre bed loado 

83. The fourth Chilean argument seems to regard 



this rock gorge and that on the River Encuentro below 

Carrenleufu as evidence of the "continuity" of the two 

rivers (C.Mu/l polll)o The east to west gorge on the 

River Encuentro like that on the River Falso Engano is 

a result of glacial diversion a The pre-glacial course 

of the River Encuentro was most probably due north from 

Carrlenleufu roughly along a line parallel to the lowest 

reach of the Arroyo Cajona At that time the River 

Encuentro probably formed a headwater of a river which 

flowed eastwards along the line of the present westward 

flowing River Carrenleufuo In this area many rivers 

flow through rock gorges just before they are confluent 

with a more important river, the River Encuentro with 

the Carrenleufu, the River Salto with the Carrenleufu, 

the River Engano with the Salto, and the River Falso 

Engano with the River Encuentro. The existence of 

two gorges in a river system has no bearing upon the 

question as to whether they are both on the main 

stream or one on the main stream and one on a tributary 

or for that matter whether both are on tributaries. 

84. Chile does not include under the heading of 

the physical characteristics of the Encuentro in her 

Memorial any consideration of the most striking 

physical characteristic of the Encuentro river system~ 

that is the continuity of the Encuentro valley aboye 

63. 



and below the confluence with it of the River Falso 

Engano g This lineal continuity i5 not interrupted in 

any way by the confluence of the valley of the Falso 

Engano o It stands out clearly on the Geomorphological 

map "Palena" (A.28) and even more clearlY9 as the Court 

will have observed during the December Oral Hearings, 

on a relief modelo On the contrary, in the December 

1965 Oral Hearings the Field Mission was asked by Chile 

"to note the essential continuity of the south-east to 

north-west course of the river from the Cordon de las 

Virgenes to the junction with the Palena o o • a certain 

essential continuity in the direction and general force 

of the river stream right to point 16 0 The only 

interlude in that persistent south-east to north-west 

course is the interlude at the two right-angled bends, 

and as is appreciated this is a very short little reach 

of the whole river"" (Transcript PPo61-62)o In fact 

as a glance at the Chilean maps CH" 27, 28 & 29 will 

show the combined courses of the River Encuentro and 

River Falso Engano nowhere flow along a straight line 

between the so called Pico Virgen and the confluence 

of the River Encuentro with the River Carrenleufu. 

Everywhere the course of the two rivers departs well to 

the south or to the north of this line; not only in the 

two right-angled bends Counsel for Chile refers to but 



also in the upper reach of the River Falso Engano which 

for the most part pursues a course south to north across 

the supposed "essential continuity in direction"o 

The Chilean Memorial employs a method of 

naming the River Encuentro and its tributaries which 

appears to be without geographical precedento By this 

method each reach of a main stream is named according to 

the name of the tributary which enters the main river 

aboye that reach Q In this way the Arroyo Lopez is deemed 

to give its name to that reach of the River Encuentro 

which runs from the confluence of the Arroyo Lopez to the 

confluence of the River Falso Engano a Similarly the 

name Arroyo Mallines is given not only to a tributary of 

the River Encuentro but also to the River Encuentro itself 

between the confluence of Arroyo Mallines and Arroyo Lopez o 

86. The absurdity of this system of river 

nomenclature from a purely geographical point of view is 

self evident; if it were permissible to label a stretch 

of a main stream by the name of a tributary immediately 

upstream, then part of the River Carrenleufu should be 

called the River Encuentro below the confluence with it of 

the River Encuentro o Pres~mably it would be called the 

River Encuentro until joined by the River Salto when the 

Carrenleufu (Palena) would change its name to Salto if it 



did not already have the name Culebra below the 

confluence of that river at Palenao The logical 

result of this process of naming would be that no 

main river would ever have a single name but would 

only exist as the sum of the names of its tributaries .. 

87. The Argentine view as to which is the "major tt 

ano which the "minor" channel has been expressed 

quite adequately by General Urra v President of the 

Chilean Boundaries Commission& in Chapter 111 of his 

Report of 1956 (Argo Memo Annex 25)0 

88. Reclus, a French Geographer~ thus described the 

attitude of geographers towards this whole problem, 

"The expert who engages in the thankless task 
of determining the main branch of a river has 
consequently to take account of the most diverse 
characteristics: the volume of the waters~ 
the length of the visible channel v the general 
direction of the valleyu the nature of the 
geology; but whatever the result of his 
investigations, he must finish by giving way 
to all-powerful tradition n lt is that and 
not séience which has named the riversoooo" 

Elisee Reclus 9 La Terre (Volo 1 Les 
Continents) 4 ednv Paris 1877 9 po352~ 

But that all-powerful tradition does not 

permit "making the Encuentro follow the course of the 

lower section and the major channel" (*) as Chile 

seeks to doo (C,Mo/l po12l)o 

(*) Emphasis addedo 



Source of the Encuentro 

89. That "all-powerful tradit;ion tl (paragraph 88 aboye) 

has on the contrary established that the River Encuentro 

is the river which continues~ to the south~ the line 

of the River Encuentro below the confluence with it of 

the River Falso Enganoo Now~ a river may be said 

scientifically to have many sources p as many in fact 

as there are finger tip tributaries in its drainage 

network, but all-powerful tradition often establishes 

one of these as the sourceo In the case of the River 

Encuentro, however 9 the establishment of the location 

of the source was not left in the hands of tradition 

but was arrived at deliberately and with forethought 

by the Mixed Boundaries Commission in 1955. 

Its location was specified in Act No o 55 by means of 

a grid reference on a 1:50~OOO map to the nearest 

metre, (Argo Memo parao 83 9 p~84) on another 1:50 p OOO 

map the same point was marked and named "Naciente del 

Rio Encuentro". That there is a stream which has its 

source in a permanent spring ~t this point has been 

separately determined by an independent authority 

attached to the Field Missiono Rarely if _ever can 

a river have had its source so unequivocably fixedo 

As late as December 1955 Chile itself recognised the 

same point as "the source of th~ western branch of 



the River Encuentro"o 

In a Note No o 996/181 addressed by the Chi1ean 

Ambassador in Buenos Aires to the Argentine Foreign 

Ministry on the 19th December 1955 (Arg. Mem. Annex 

16, pages 4 to 8) 9 referred to in paragraphs 175 and 

176 of the Argentine Memorial (pages 165 et seq.) and 

in paragraph 98~ Chapter VIII of Part Three of the 

Chilean Memorial (at pages360-361) p after referring 

in general terms to the joint proposa1 sent by the 

Mixed Commission to the two Governments and embodied 

in Annex 5 of Act No o 55 1 the Chilean Government stated: 

tlAlthough the Chilean Ministry for Foreign 
Affairs feels that this propasal is to be 
commended 9 it neverthe1ess considers that the 
suggested line is not fu11y in accord with 
the Arbitration Award which fixed the frontier 
or with the Report of the Arbitration 
Tribunal~ for the reasons stated in Act No o 55 
of the XVth Plenary Meeting~ which indicates 
that thi s procedure is adopted 6!having regard 
to the fact that the projected 1ine and the 
reasons thereof put forward by the Argentine 
and Chilean Commissions cou1d not be made to 
accord fully with the terms of the Award of 
H.M. Edward VII and the Report of the 
Arbitration Tribuna1 D because the source oi the 
Western branch of the River Encuentro is not 
on the Western s10pes of the Cerro de la Virgen 
but at the iunction oi the graphical co­
ordinates X = 5163550 and Y = 1523670"0 
(Emphasis added)Q 

Thus, in this Note l the Chilean Government was 

adhéring to the determination made by the Mixed 

Commission in relation to the true source of the true 

River EncuentrOn 



CHAPTER 3 

THE PROPER INTERPRETATION 

90. This Court is required to determine the course of 

the boundary line in this Sector according to the 

proper interpretation a1d fu lf i lment of the 1902 Award. 

Moreover the Court is required by the Agreement for 

Arbitration (Compromiso) to make its report in 

accordance with international law; there is no question, 

therefore, of the Court having been given a competerice 

to devise a new line, to compromise, ·or indeed to 

report on the course of the boundary according to any 

criteria other than those which are by rules and 

principles of ihternational law pertinent to the proper 

interpretat ion a nd fu lf i lment of an award. The task 

of this Court is like that of the Judicial Committee 

of the Privy Council in the Labrado~~Qun3arY-º~Q 

Q927) 43 T.L.Ro289, where it was said~ 

"o .. but the duty of the Board is not to 
consider where the boundary in question 
might wisely and conveniently be drawn, but 
only to determine where, under the documents 
of title which have been brought to their 
notice, that boundary is actually to be found". 

91. First, it is to be noted that what falls to be 



construed is not a treaty but an award - a res iudicata­

the validity of which is not questioned by either 

Partyo 

Secondly, the 1902 Award comprises not only the 

Award strictly so-called but also the Report of the 

Tribunal upon which the Award was based and the Award 

Map upon which the boundary line was marked~ and 

approved by the Arbitratoro It is hardly necessary 

to cite authority for the relevance to the process 

of interpretation of a map that is not merely annexed 

to, but is made part of, a boundary awardo Its 

relevance is in any case made clear by Article V of 

the 1902 Award, which specifically refers to the Map 

for a "more detailed definition of the 1ine of the 

frontier", and "upon which the boundary which we have 

decided upon has been delineated by the members of 

Our Tribunal, and approved by Us." It would, 

therefore, be nonsensical to try to interpret the 

Award without reference to the Award Mapo It is a 

conspicuous weakness of the Chilean case that, the 

line claimed by Chile being~ in its excursion to the 

east and in its return therefrom, at odds with the 

line depicted upon the Award Map~ Chile is prevented 

from giving to that Map the degree of importance that 

it ought properly to have. Chile has sought in its 

Memorial to justify this shyness towards the Award 

70 0 



Map by the statement that the Map is "so heavi1y marred 

by error 1l (CM/l p 080) e This statement is, of course, 

a misleading exaggerationithe extent of the influence 

of error upon the Award Map has been evaluated in 

Chapter 2 above (see a1so Appendix A to this Counter 

Memoria 1) . 

92. Thirdly, the 1902 Award with its accompanying 

Report and Map, though at all times the principal 

1'document of ti t le", doe s not stand a 10ne o Both 

Parties are agreed that its meaning is to be 

considered in the light of the 1903 Demarcation which 

settled the location of the Boundary Posts 16 and 17; 

"e stablished", to u se words of the Ch i le an Memoria 1 

(CM/l p. 72), "in a manner binding upon the Parties" 

that the Ri ver oppo s ite Boundar y Po st 16 wa s "the 

Encuentro within the meaning of the Report and the 

Award"; and so entrenched parts of the river systems 

of the Encuentro and the Salto as necessary elements 

of the Award lineo Consequent1y both Parties for many 

years thereafter regarded the boundary as following 

first what is in fact the River Encuentro and then 

what is in fact the "Western branch" and "source" of 

the Salto: witness, e.9o, every officia1 Chilean Map 

until 1952 (see also Chapter 4 be1ow) 



93. The problem of interpretation, therefore, is how 

to interpret these basic documents, having regard to 

the mistake under which the Arbitrator laboured, i.e. 

the confusion of what are in fact two different river 

systems, the River Salto and the River Encuentro. 

The purpose of the present Chapter is to answer the 

Chilean case so far as it relates to this question 

of the interpretation strictly so=called of the 1902 

Award and to the legal effect of the 1903 Demarcation. 

The differing views of the Parties on the effect of 

the decision of the Argentina-Chile Mixed Boundaries 

Commission, the attitudes and claims of the Parties 

from time to time, and the relevance, if any, of the 

acts of the Parties on the ground, will be considered 

in later chapters. 

"The princ ip le s of interpretat ion" . 

94. "It is taken for granted", says the Chilean 

Memoria 1 (CM/ 1 p. 95) "that in genera 1 the pr inc ip le s 

of interpretation of a judicial award are the same as 

those for any other legal instrumento. 00 o.". Within 

limits this has doubtless some elements of truth. 

Nevertheless, it is suggested that the Court should 

approach this proposition with some caution, for it 

elides a material distinction. An award constitutes 



a res judicata. It is not, as a treaty is, the product 

of the common wi1l of the parties to it; on the contrary, 

an award has an objective existence independent of the 

wills of those who are subject to its obligatory force; 

its obligatory force does not derive from its 

acceptance by the Parties or from their consenting to 

its terms~ it flows ~~ure from the award itself. 

Thus, for example, there can be no question of 

consulting preparatory work in order to elucidate the 

"intention" of the "parties"; and conversely, facts 

subsequent to the award have a strictly limited 

relevance. Dr. Shabtai Rosenne, considering the 

interpretation of a judgmento (The Law and Practice 

of the International Court (19621 vol.l, p.428) puts 

it this way: 

"The genera 1 pr inc ip le -wh ic h app lie s wi th equa 1 
force to the preliminary question of the 
admissibility of the request - is that 
interpretation cannot go beyond the limits of 
the judgment. This, itself, derives from the 
general principles of law embodied in the notion 
of res ~dicata." 

It quickly becomes evident, however, that the 

Chilean view of the "principles of interpretation" 

is directed always towards diverting attention from 

the actual provisions of the 1902 Award for the 

boundary line in the Sector now under consideration, 

and towards generalitiesu Thus, at the very 

730 



outset in the summary statement of the Chilean 
'é 

contentions, it is stated (cM/l p.ll) that~-

"(i) the discharge by the Court of its task 
of interpretation calls for consideration 
of the principies which the Tribunal and the 
Arbitrator followed in 19020" 

It is perhaps useful to compare this call for an 

immediate pIunge into "principIes" of the Award with 

the official comment on ArticIe 69 of the International 

Law Commission's Draft ArticIes on the Law of Treaties 

(G.A. 19th Sess. Official Records, Supp. No. 9 

(A/5809) ) : 

"This articIe is based on the view that the 
text must be presumed to be the authentic 
expression of the intentions of the parties; and 
that, in consequence, the starting point of 
interpretation is the elucidation of the meaning 
of the text, not an investigation ab initio 
into the intentions of the parties". 

Later (cM/l pe95) the Chilean Memorial selects, 

for mention, three "aids" to interpretation~-

"the Court will read the Award as a whole, with 
a view to determining its general purport and 
meaning, will refrain from attributing to words 
or phrases a meaning which would not be in 
conformity with the paramount purposes and 
principIes of the Award 9 and will have regard to 
the facts and documents leading up to the Award 
as assisting towards an understanding of the 
intention of the draftsmeno" 

95. It can scarceIy be denied that this is an 

incomplete statement of the principIes of 

interpretation: a statement in which what is omitted 

is as signif icant as what is inc luded. For what is 



omitted is to relate these "aids" and "principles" to 

the object of interpretation, vizu the actual terms of 

the instrument to be interpreted~ the actual words 

used in the Award and the Report for the boundary line 

in the Sector in question; the line drawn upon the 

Award Map for this Sector" For although the Court 

must certainly have regard to the Award as a whole, 

the primary instrument is the provisions of the Award 

for this Sector. 

96. Not only is it the actual provisions of the Award 

that constitute the object of the interpretation: it 

must also be true that it is the actual provisions of 

the Award that constitute the primary evidence of any 

underlying principleso 10 consult the principles 

first would be an unwarranted inversion of the normal 

method of interpreting any juridical instrumento Ihe 

point is made very clearly by Judge Sir Gerald 

Fitzffi9urice in regard to the lnternational Court's 

practice in the interpretation of treaties 

(B.Y.l.L. (1957) Vol. xxxiii, p.,207). lf it were 

not the case, he says, that the text is the primary 

consideration, 

"it would logically involve that, after only a 
cursory reading of the text, interpretation 
wou ld begin w i th an independent inve st igation, 
ab extra, of the intentions of the parties; 



and only after these had been ascertained and 
established would the text be seriously considered, 
and its meaning and effect finally determined. 
In actual fact this is never the modus operandi. 
Interpretation starts, as it must, with a 
carefu1 consideration of the text to be 
interpreted. This is so because the text is the 
expression of the will and intention of the 
parties. To elucidate its meaning, therefore, 
is ex hypothesi, to give effect to that will and 
intention. If the text is not clear, recourse 
must be had to extraneous sources of interpretation; 
but the object is sti11 the same - to find out 
what the text means or must be taken to mean." 

97. Thus the process of interpretation should not 

begin, as Chile urges, with a consideration of supposed 

"princ ip le s which the Tribuna 1 and the Arbi trator 

f o l10wéd. in 1902"; but wi th t he actua 1 terms of the 

Award for this Sector which, it should be remembered, 

both parties agree is an instrument the validity of 

which has not been affected by the mistake. To begin 

by trying to discover "principies" is to do precisely 

what Judge Sir Gerald Fitzmaurice says is, in actual 

fact, "never the modus operandi." 

98. Thus, to construct a line, as the Chilean 

Memorial urges the Court to do, which is not 

inconsistent with the "general purport of the Award 

as a whole", but is not reconcilable with the Award 

liO'e in the Section, is not to interpret the Award 

for this Sector but to rewrite it. For no matter how 



far the search for "aids" to interpretation may range, 

resort to them is for the purpose of discovering the 

meaning to be attributed to the actual words used in 

the Award and in the Report~ and of the ne drawn upon 

the Award Map and approved by the Arbitratoro The 

task laid upon this Court by the Agreement for 

Arbitration (Compromiso) is not to suggest a 1ine that 

is not inconsistent with what Counsel for Chile called 

the "ratio decidendi" of the Award as a whole 

1transcript po49); but to report upon the course of 

the boundary according to the proper interpretation of 

the Award: a process that must take full account of all 

the terms of the Award in this present Sector. The 

legal position is again admirably summarized in the 

Comment in the Internation Law CommissionRs Report 

already cited above~ 

It ••• Moreover, the jurisprudence of the Court 
contains many pronouncements from which it is 
permissible to conclude that the textual 
approach to treaty interpretation is regarded 
by it as established law. In particular, the 
Court has more than once stressed that it is 
not the function of interpretation to revise 
treaties or to read into them what they do not, 
expressly or by necessar'y' implication, contain lt 

Temphasis supplied)·· 

The Plain Terms Rule 

99. If the basic principle is that the process of 

interpretation is to be directed at the elucidation 



of the actual terms of the instrument to be interpreted, 

it will also scarcely be denied that the starting point 

of interpretation is "the plain terms rule" ~ that plain 

words are to be understood in their plain meaning, and 

that where the meaning of a provision is clear on the 

face of it, it is not permissible to "interpret" it 

in such a way as to read into it a different meaning. 

This basic rule curiously receives no mention in 

the Chilean Memorial. Yet it is a rule that is 

supported by the constant practice of the lnternational 

Court of Justice, not only in the interpretation of 

treaties, but also in its interpretation of its own 

Judgments and Opinions. The rule was stated very 

clearly by the Court in the Admis§iQn to_!hg_United 

Nations case (I.C.J e Reports~ 1950~ p.S) in this way: 

" ... the first duty of a tribunal which is called 
upon to interpret and apply the provisions of a 
treaty, is to endeavour to give effect to them in 
their natural and ordinary meaning in the context 
in which they occur. lf the relevant words in 
their natural and ordinary meaning make sense in 
their context, that is an end of the matter." 

and again (ibid;. pp.13,14)~ 

"It is a cardinal principIe of interpretation 
that words must be interpreted in the sense which 
they would normally have in their context, unless 
such interpretation would lead to something 
unreasonable or absurd." 

It is not suggested, of course~ that the simple 

ap~lication of the plain terms rule will provide the 



l. 
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whole answer to the problem of interpretation in a case 

where there is an element of mistake~ but it is 

insisted that the process of interpretation cannot do 

otherwise than to begin with the ordinary meaning of 

the terms of the instruments of the Award in the 

context in which they ap~ear in this Sector; 

particularly so, when the language to be interpreted 

consists mainly of the names of known and identifiable 

geographical featureso 

The "Dominating Consideration" of the Arbitratoro 

100. It is stated by the Chi1ean Memorial (cM/l p.454) 

that the 1902 Tribunal was searching for "a boundary 

which would combine as far as possible the conditions 

of an elevated watershed with geographical continuityll; 

and this, we are told~ was "the dominating consideration" 

(cM/l p.ll). Further, says the Chi1ean argument, the 

"so le funct ion" of the Encuentro "i s to prov ide a 

connection, the element of geographical continuity, 

between Ythe lofty water-parting~which forms the line 

between Boundary Posts 15 and 16 and the ~local water-

parting Y which was intended to form a substantial part 

o f t h e 1 in e be t w e en P o s t s 16 an d 1 7 " ( CMI 1 p. 57 ) . 1 f 

then this "local" water-parting was a principal 

component of the chosen line - as it surely was - it 
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would seem logical to see first which water-parting 

was chosen and whether it can be identified with 

precisiono 

101. Now, it is a striking feature of the terms of 

the 1902 Award for the boundary line in the relevant 

Sector that the description of that part of the' boundary 

line that runs southward from the Cerro de la Virgen 

to Lake General Paz bears a meaning that is not only 

plain on the fas~ of it but is in fact not capable 

of bearing any other than its plain meaning 9 and the 

earlier attempt by Chile to misplace the peak called 

Virgen ment ioned in the 1902 Award having be'en abandoned, 

it may be assumed that the plain meaning of these words 

is agreed by both Parties. Moreover, the depiction of 

this part of the Award Line on the Award Map ~s 

accurately plotted, and is fully consonant with the 

geographical realities, there having been no element 

of mistake operating upon the mind of the Arbitrator 

in respect of the frontier in this part of the Sector. 

102. Chile does not now attempt to deny the plain 

meaning of these terms; instead, observing that they 

are irreconcilable wi th a line that follows the 

River Falso Engano, Chile seeks to show that this 

c lear part of the line i s "dependent" upon the 



definition of the Encuentro lineo Thus Chile 

attempts to rever se the normal process of 

interpretation by making the meaning of the clear 

part dependent upon the interpretation to be given to 

the unclear partm 

103. Yet nothing could be clearer than that words, 

whether plain or not~ are to be understood relative 

to the context in which they appear; and there is 

no getting away from the fact that the unambiguous 

line from Cerro de la Virgen southwards is a part of 

the context in which the rest must be interpreted. 

In short, the interpretation of the boundary line 

running southwards from Boundary Post 16 should take 

account of the requirement that· it must follow a 

course which can lead to Cerro de la Virgen. This 

is made very clear in the words of both the Award and 

the Report. The Boundary line is not merely to follow 

the River Encuentro, but, in the fuller words of the 

Report, "follow the Encuentro along the course of its 

western branch to its source on the western slopes of 

the Cerro Virgen. Ascending to that peak, it shall then 

follow the local water-parting southwards ... " Thus, 

as has been shown in Chapter 2 aboye, the River 

Encuentro is indissolubly linked with the peak called 



Virgen (in the Award), Cerro Virgen (in the Report) and 

C.d.l. Virgen (marked on the Award Map). The strength 

of that link has been impressively recognized by Chile 

in the early stages of the formulation of its claim, 

when the watercourse claimed to be the River Encuentro 

of the Award was always furnished with a "Virgen peak" 

aboye its source. Indeed? although the attempt to 

misplace the peak called Virgen of the 1902 Award was 

abandoned in the December 1965 hearings~ its beguiling 

overtones are sti1l to be heard in the Chilean Memorial 

which speaks of the boundary line as following the 

River Encuentro "to its source on the western slopes 

o f t h ePi c o del a Vi r gen" ( CM/ 1 pp. 11 & 12); a n d o f a 

line following a river "which has its source on the 

western slopes of the pico de la Virgen" (CM/l p.14). 

~The true course of the River Encuentro" 

104. The former Chi1ean pretension of the identity of 

her so-cal1ed Pico de la Virgen with the peak called 

Virgen of the 1902 Award having now been abandoned, 

the converse thesis has been adopted in the Chilean 

Memorial of trying to persuade the Court to disregard, 

or even to discard as irrelevant, those words of the 

Award and the Report that are irreconcilable with 

the proposition that the River Falso Engano is the 

R i v e .f'~';: En c u en t r o o f t he 1902 Awa r d . 1 t i s a f a c t 



not without significance that, of the words describing 

the course of the boundary between the crossing of the 

River Palena and the crossing of Lake General Paz, the 

only words that survive this Chilean "int~rpretation" 

are "follow the Encuentro ... " in the Report, or "follow 

the River Encuentro. 00" in the 1902 Award; for even 

the "water-parting" of the Chilean line is certainly 

not that "local water-parting" described in the 1902 

Tribunal's Report, but is a different line which begins 

by following a range of mountains which was known to 

the Tribunal of 1902, seen by Colonel Sir Thomas Holdich, 

and discussed in argument before the Tribunal (see 

Chilean Reply. Lond~-1202, Vol IV,pp.1354-5) , yet not 

chosen by the Arbitrator as the water-parting line 

of the 1902 Award; and which nevertheless has to end 

by following ~hat is in places an indeterminate water­

part, in order to join the water-parting described in 

the Award, for only thus can it arrive eventually at 

Boundary Post 17. 

105. Where an interpretation is found to be based 

upon an alleged identification of only one feature 

of the'description of the boundary line in the Sector, 

which identification moreover inescapably requires the 

suppression of the whole of the remainder of the 

description of that line, this fact might well be 



thought in itself to call in question the correctness 

of the interpretation. Chile has, nevertheless, having 

now no alternative, pursued this course relentlessly, 

so that her interpretation of the "true course of the 

river Encuentro" (CM/l p.lO) depends, inter-ª.lia? upon 

the establishment of all the following propositions: 

that the precise line of the River Encuentro was not an 

essential element in the Report and the Award (CM/l p.14); 

that the words "western branch" are a "reference without 

meaning." (CM/ 1 p. 113); that the ref erence in the Award 

and Report to the Cerro de la Virgen was "quite 

incidental" to the reference to the SOUrce of the River 

Encuentro, and was accordingly subordinate to the latter 

(CM/l p. 15); and that accordingly "it is not possible 

to find the correct water-parting until the source of 

the correct river is 'identified'II (CM/l p.116) and that 

the Course of the boundary from Cerro de la Virgen 

southwards is accordingly "dependent" upon the location 

of the source of the River Encuentro (CM/l pp.116 ff.) 

106. Why are all these elements of the Award to be 

discarded or explained away? The reason given is that 

they are attributable to the "totally erroneous 

structure and course given to the River Encuentro in the 

tSecond Argentine MapY which was used by the Tribunal 



to illustrate its Award" (CM/l p.455, see also p.456). 

The impression is thus sought to be given that the Award 

was not i tse lf subject to mistake but rather that the 

element of mistake is to be found merely in the actual 

descriptions of features which are derived from a 

faulty map; and in the depiction of the line on the 

map itself. That the attempt thus to drive a wedge 

between the Award and the Award Ma~ is contrary to 

Article V of the Award and is indeed at variance with 

the history of the Award? has already been made clear. 

But there is another reason why the Court should 

approach this Chilean stratagem with some caution. 

For to say that the structure and course of the 

Award river line in this middle portion of the Award 

line are totally erroneous is to beg the ver y question 

that this Court must answer. On what premise are they 

totally erroneous? After all it is the fact that the 

"western branch"~ the headwaters, and source under the 

western slopes of the Cerro Virgen, of a river, are 

depicted on the Award Ma~ so accurately that they are 

readily identifiable on a modern map or on the ground, 

and moreover in the same location. Further, these 

waters are in fact part of a continuous river line 

from the River Carrenleufu to Cerro Virgen (and 

indeed, for that matter, from Boundary Post 16 following 



the River Carrenleufu and then the River Salto) o It is 

not therefore so easy to brush these features aside 

as part of a "totally erroneous" structure. On the 

contrary, it might be thought that there arises, at 

least, a presumption that a so correctly described and 

depicted portion of the line would be an element of the 

correct boundary line on any proper interpretation of 

the Award. It might be thoughl also to provide cogent 

evidence that whatever might be the "River Encuentro" 

of the Award it was not the River Falso Engano. "The 

relevance and value of the reference to the Cerro 

Virgen in the descriptions of the boundary by the 1902 

Tribunal was therefore directly and inextricably linked 

to the supposed connection between that mountain and 

the source of the River Encuentro", says Chile (CM/l, 

p.456): it does not seem to be fully appreciated by 

Chile that this argument cuts both ways. 

107. But the fact of the matter is that the Chilean 

thesis is in no way directed to establishing the line 

that is described and depicted in the Award; for the Falso 

Engano' line is totally irreconcilable with the actual 

words of the Award and with the line drawn upon the 

Award Map. The sole link that Chile has attempted to 

forge between her line and the Award is the alleged 



identification of the Falso Engano with the real - the 

"actual" - course of the River Encuentro. The difficulty 

that this thesis, even if established in fact, is at 

odds with all else in the Award? is dealt with, first 

by dismissing the Award Map as "totally erroneous" -

which it is not - and then by abstracting the "western 

branch" as "without meaning", and discarding the Cerro 

de la Virgen as "irrelevant"; but keeping the purely 

general language of the Award and Report - such as 

the phrase "its source on the western slopes" - and 

using it to describe what is in fact not the Award line 

but the line of the River Falso Engano, and the 

water-parting "dependent" from the peak aboye the 

source of that river. 

108. The actual location of the features has, of 

course, to be supplied with some link, however 

tenuous, with the Award; and since this cannot be 

done from the terms of the Award it has to be done 

by making each one dependent for its location upon 

the previous one, thus making the whole dependent upon 

the alleged identification of the "true course" of 

the Encuentro, working always from north to south 

because the system will only work that way when the 

only supposed point of the connection with the Award 



is at the northern ende Thus, to illustrate the various 

stages from the words of the Chilean Memorial: 

". D othe essential criterion for determining the 
first part of the boundary line laid down by the 
1902 Tribunal southwards from Post 16 is the 
identification of the actual course and source 
of the River Encuentro"-rGM7T, po455; emphasis 
supp lied) " 

So, at the outset, the question of the course and 

source of the river is abstracted from the evidence 

set out in the Award, Report and Map and directed 

towards what is alleged to be the "actual" course. 

This is justified by the further proposition that' 

"ooothe precise line of the Encuentro was not an 

essential element in the Report and the Award" 

(cM/l p.14). Here, of course, no mention is made of 

the line drawn upon the Award Map and approved by 

the Arbitrator. For the location of the remainder 

of the line the "dependency" theory is pressed into 

service: "D o o the essential criterion for determining 

the second part of the boundary laid down by the 1902 

Tribunal is the identification of the mountain peak 

on whose slopes the source of the River Encuentro 

i s a c t u a 11 y s i t u a te d ti ( CMI 1 p. 455) ~ a n d fu r t h e r , 

"000 it is not possible to find the correct water-

parting until the course of the correct river is 

identified" (cM/l p.116). Cerro de la Virgen as a 

fixed point is disposed of by saying that it "was 



quite incidental to the reference to the source of the 

Encuentro" (CM/l p .14) and that "the fact that this 

river does not lead to the western slopes of the Cerro 

Vi r gen i sir re 1 e van t" ( CM/ 1 p. 14 ) . Neverthe le s s i t 

i s thought po lit ic to def ine the "corre ct boundary tI a s 

being "represented only by the river which has its 

source on the western slopes of the Pico de la Virgen" 

(CM/l p.14), so as to make it, if not consonant with 

what is said in the Award and Re~ort, at least 

reminiscent of it. 

109. Thus the only link between the Chilean line of 

1965 and the 1902 Award is found in the words "River 

Encuentro"; and even this feature is identified by 

an argument ab extra which produces a result at 

variance with every other word of the Award and the 

Report and irreconcilable with the 1ine drawn on the 

Award Map and approved by the Arbi trator. This is 

no interpretation of the Award, however 1ibera11y 

that process be defined; it is rather an ingenious 

parody of the Award written on the theme of the River 

Falso Engano .. 

110. It will be noted, however, that, even accepting 

for the sake of argument that so cavalier a treatment 

of the Award were permissible in law, the viability of 



the Chilean argument even on its own premises depends 

absolutely upon the establishment of the truth of 

the assertion that the River Falso Engano is the "true 

course of the Encuentro ll
; the whole thesis depends 

upon this identification drawn not from the 1902 Award 

but from the history of river names in the .area. This 

proposition is the uni-pivot upon which the whole 

structure of the Chilean argument is mounted, and 

Chile's only foothold in the provisions of the Award. 

If this is destroyed there is nothing left of any part 

of the Chilean theory of interpretation. For Chile 

itself in effect recognises that to depart from the 

actual provisions of the Award even in relation to 

this one remaining term, and to put forward the Falso 

Engano go nomine as a river line that may be said to 

be in conformity with the "paramount principles and 

purpo se s" of the Arbi trator of 1902, wou Id be to a sk 

the Court too obviously not to interpret the Award 

for this Sector but to rewrite it; an operation which 

is outside the competence of this Court as defined 

in the Agreement for Arbitration (Compromiso) e 

111. That this proposition, which Chile itself makes 

absolutely necessary to its case, cannot be sustained, 

has a1ready been demonstrated beyond doubt in Chaper 2 



above. The geographical and geological arguments by 

which Chile has sought to show that the River Falso 

Engano is the River Encuentro have been dealt with 

there: but this argument of Chile about the so-called 

major and minor channe1s is not in any case decisive. 

What is decisive against the Chilean thesis is the 

overwhelming evidence concerning the river names, 

which shows beyond any doubt that the river which is 

known to Argentina as the Encuentro is properly so 

called; and that it was generally accepted to be the 

River Encuentro of the 1902 Award both below the 

confluence with it of the River Falso Engano as well 

as above that confluence o Furthermore, it has been 

shown that the River Falso Engano~ though it was for 

many years called "Engano", was never ca11ed the 

River Encuentro by anyone until it was given that role 

in Chilean claims. This geographical evidence sweeps 

away the premise upon which the wh01e structure of 

the Chilean "interpretation" of the 1902 Award rests o 

"The D§.Qendent Part of the Description"o 

112. But the question of the identification of the "true 

course of the River Encuentro", though decisive against 

the Chilean case on interpretation, is not t~e only 

obstacle. Even if the geographica1 evidence were not 



so strong against the Falso Engano theory, this 

interpretation would still require for its survival 

the suppression or subordination of the rest of the 

terms of the Award and the Report for the boundary 

line in this Sector and oi the corresponding part 

of the line drawn upon the Award Mapo It is proper, 

therefore~ to consider on their own merits the legal 

devices by which these provisions of the Award are 

sought to be avoided. 

113. The law leans strongly against any such avoidance. 

It is at odds with the hope Chile expresses that the 

Court lt will read the Award as a whole"; and at odds 

with the well-recognized rule in regard to treaties, 

which must, if "in general the principles of 

interpretation of a judicial award are the same as 

those for any other legal instrument lt (CM/l p. 95), 

be applied to the interpretation of the 1902 Award. 

That rule is that "it is to be taken for granted 

that the parties intend the provisions of a treaty 

to have a certain effect, and not to be meaningless. 

Therefore, an interpretation is not admissible which 

would make a provision meaningless, or ineffective" 

(Oppenheim, International Law~ Vol.1 9 8th ed., 1955 ~o955) 

A legal text should be interpreted in such a way as 



to give a meaning to each provision of the texte 

114. Chile in effect recognises this presumption of 

the law when the Chilean Memorial seeks to provide 

positive justification for the admittedly bold plan 

of subordinating or suppressing all those parts of 

the 1902 Award that are clear in their plain 

meaning and accurately depicted upon the Award Map. 

The Court will recollect that the attempted 

justifications consist of what may conveniently be 

called (i) a theory of impossibility; (ii) a theory 

of the uni-directional line; and (iii) a theory of 

dependence. It is necessary to consider each of 

these arguments brieflyo 

115. First, the Chilean theory of impossibility: in 

the summary statement of its case, Chile (CM/l p.IO) 

says this: 

"8. In all the circumstances, it is clearly 
impossible to draw a boundary line which connects 
all the geographical features named in the Award 
and the Report in the manner therein stated"e 

In a literal sense this may be true, and indeed 

a truism; for if it were possible to draw a line 

connecting all the geographical features strictly "in 

the manner therein stated", there would be no question 



for this Court to report upono The fact remains, 

nevertheless, that it is entirely possible to draw 

a line "which connects all the geographical features 

named in the Award and the ReiJort": this is precisely 

what the Argentine line does; and it is surely what 

any interpretation of the 1902 Award must endeavour 

to do. 

The Chilean anxiety to contend that it is not 

possible to connect all the geographical features 

in the manner stated in the Award and the Report is 

understandable, considering that the Chilean line 

does not connect any of those geographical features 

named in the Award and the Report between the River 

Carrenleufu and Lake General Paz, for the simple 

reason that it employs only one of them, viz: 

"River Encuentro", and gives to this a meaning which 

involves discarding the rest. In short, this supposed 

"impossibility" is the consequence of the Chilean 

1tinterpretation", not a reason for ito 

116. Secondly, there is what may be ca11ed the theory 

of the uni-directiona1 line: ieeo a line that can be 

traced from A to B but not fr,om B to A. The Chilean 

Memorial (CM/l Po 12) asserts, in its summary 

statement of the Chilean contentions: 



"(iii) Furthermore~ the 1881 Boundary Treaty in its 
description of the boundary proceeds from north to 
south o This sequen~e was followed by the Tribunal. 
Therefore when interpreting the language of the 
Tribunal, it is necessary to fo110w the same 
di r e c t ion a 1 a pp r o a c h 11 o 

This argument is of great interest~ not only on account 

of its idiosyncrasy~ but a1so because of the light that 

it sheds on the nature of the Chilean case e 

It must be assumed that, by the phrase "language 

of the Tribunal" Chile mean s the words of the 1902 

Award, or the Tribunal~s Réport or both: i.eo a 

description of the geographical features b~ which the 

course of the boundary 1ine may be identified o Certain1y, 

this description of the boundary line does in fact 

proceed from north to south~ and it is hence necessary 

to proceed in this direction when actua1ly reading the 

Award or the Reporto But the assertion that it is 

necessary to proceed in this same direction in order to 

"interpret" the 1anguage of the 1902 Award can on1y mean 

that the language of the Award interpreted, as it were, 

from north to south, yie1ds a resu1t different from that 

which it yie1ds if interpreted proceeding from south to 

north. Considering that the language of the Award is 

concerned only to describe a 1ine, this is a remarkab1e 

proposition. It is difficult to understand how a 1ine, 

identified by its terminal points and by points a10ng its 

course, should, if p10tted in one direction 9 be different 



from the line plotted from the same description in the 

reverse direction: or 9 for that matter 9 from a random 

plotting of the identifying featwr~so 

117. The fact of the matter is that the Chilean 

argument about the 'Idirection 11 of the interpretation 

process is meaningless except when it is coupled 

with the third Chilean theorY9 that al1 that part of 

the line south of the source of the River Encuentro is 

"dependent" on the line of that river (though this line 

itself is "not an essential e1ement") so that the river 

line may, and should be, interpreted independent}y of 

its context in the other provisions of the 'Award, these 

latter being thereafter fabricated to conform with what 

has already been independently determined to be the 

river lineo 

118. But even if the dependence theory - for which there 

is no shred of evidence in the 1902 Award, in the 

Tribunal's Report or on the Award Map, and which 

contradicts Chile's own admission that the water-parting 

was the "dominating consideration" - were viable in 

itself, it would not achieve the result desired by 

Chileo For in this part of its argument Chile is 

dealing with the question of the proper interpretation 



of what was said in 19020 And if what Chile alleges 

to be the dependent part of the line is clearly and 

accurately described, it follows that the river line, 

properly interpreted, must, whatever its course 

elsewhere, lead eventually to the point from which 

the "dependent" portion of the line subtends o 

1190 Moreover, the notion of a line in which each 

feature is "dependent" upon the one immediately to 

the north of it, is in no way reconcilable with the 

actual history of the drafting of the Award. It is 

apparent from the maps of the time 9 as well as from 

the history of the exploration of the area, that the 

1902 Tribunal had at its disposal a number of maps 

which showed with varying degrees of accuracy the area 

to the north of the River Carrenleufu and the area to 

the south of latitude of Cerro Colorado (particularly 

in the central portion of the Sector)o As already 

explained above the mistake operated only in the 

bridge between these two areas, so the Arbitrator 

wa s unab le to c onnect the two p art s accurate ly o Hence 

the confusion between the Rivers Encuentro and Salto. 

But if one is trying to understand and interpret what 

was done in such a situation one is not to proceed from 

the north or for that matter from the south. One 

can and should look at the whole Sector and try to do 



exactly what the Arbitrator did, i.eo to relate the 

northern part and the southern parto In any case, to 

require for the purposes of interpretation that the part 

of the line that was accurately plotted should be 

dependent on that part that was directly affected by 

the mistake might reasonably be considered obtuse. 

Conclusions 

120. The foundation for the process of interpretation 

is the fact that neither Party has contested the 

validity of the 1902 Award. The Award is a res 

iudicata, the binding force of which is independent 

of the wills of the Parties o 

This binding Award being the object of the 

interpretation, it is therefore necessary to examine 

and to construe the actual provisions of the instruments 

of the Award for this Sector: viz" what is actually said 

in the Award and in the Report and the line that is 

drawn upon the Award Map. 

Moreover the interpretation must begin, both in 

law and in commonsense, with the first canon of 

interpretation that plain terms are to be understood 

in their plain sense unless and until it can be shown 

that this leads to an unreasonable or absurd conclusion. 
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121. For this normal and reasonable method of 

interpretation 9 Chile would have the Court substitute 

one which proposes in effect to disregard all the 

actual provisions of the 1902 Award except for the 

injunction to "follow the Encuentro"; to inject 

into these words an understanding of the course of 

that river which is derived ab extra and which even 

so can find no sanction in the history of river names 

in the area; and which moreover is so comp1etely 

irreconcilable with everything e1se that is said in 

the Award and the Report or drawn upon the Award Map, 

that all of it has in effect to be discarded as 

tlinessential", "without meaning"~ or just "dependent". 

The Chilean arguments amount virtually to an admission 

that the line claimed by Chile is irreconcilable with 

the actual provisions of the Award and the Report or 

with the line on the Award Map. 

Thus the Chilean case is essentially an 

invitation to the Court to construct a new line for 

the Sector under cover of a process of "interpretation". 

Indeed the Chilean Memorial states this in so many 

words: "First it must be reca11ed" ~ says the Chilean 

Memorial, "that the Court is concerned now with the 

construction of a 1ine rather than with the identification 

of points" (CM/l~ poll7 - emphasis supplied)" 
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122. Chile attempts, therefore, to forge another link 

between its line and the Award, by the use of certain 

so-called "principles which the Tribunal and the 

Arbitrator followed in 1902"u It may readily be 

conceded that where the words of an instrument are not 

plain on the face of them recourse may be had to "further 

means" to assist in the interpretation; but it is still 

the actual provisions of the instrument that have to 

be interpretedu To use "principles" per se and in 

isolation, not to assist in discovering the meaning of 

the actual provisions but rather in substitution for 

them, is to cross the line between interpretation and 

revision~ 

Such a procedure could only be proper if the 

provisions of the 1902 Award with respect to this 

Sector were a nullity; but the Parties are in agreement 

that this is not the position, and in any case such 

a finding is not possible under the terms of the 

Agreement for Arbitration (Compromiso). If, ind~ed, 

the position were otherwise, and it were permissible 

to draw a new line simply in accordance with what Chile 

ha s stated to be the "pr inc ip le s" under ly ing the Award, 

it is not without interest to note that this would open 

the door to the proposition that the line most certainly 

in accord with those principles, as they arestated~ 

100 0 



Chile, would obviously be one fo11owing not the River 

Falso Engano but the River Salto. However, it is the 

Argentine position that such "principies" cannot be 

used per se and in isolation as a basis for the 

process of "interpretation ll of the 1902 Award and that 

in any case Chileis examination of these so-ca11ed 

principies is both partial and in many respects 

incorrecto This question is dealt with in Chapter 5. 














































































































































































































































































